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Complex Issue of Water Law 

We are responding to the Novem- 
ber 1997 article, “More Than a Drop 
in the Bucket: Florida Water Re- 
sources Act II,” by Sally Bond Mann. 

Because we worked with Ms. Mann, 
other lobbyists, and members of the 
Florida Legislature in drafting the new 
water law, we were excited and inter- 
ested when we learned the Bar Jour- 
nal included a piece on the new law. 
We were hoping for an incisive piece 
on the complex issues the new law at- 
tempts to address. Ms. Mann’s article 
was not such a piece. Rather, her ar- 
ticle proposes simple descriptions of a 
new law which is, in fact, both more 
flexible and more complex. 

For example, on page 33, Ms. 
Mann states that water management 
districts no longer need to set mini- 
mum flows and levels for water bod- 
ies that no longer perform their his- 
torical hydrologic functions and for 


which recovery is not economically or 
technically feasible, or which could 
cause adverse environmental im- 
pacts. The new law in fact says that 
water management districts may 
determine, given certain conditions, 
that setting a minimum flow or level 
for a water body that no longer serves 
its historical hydrologic function 
“based on its historical condition is 
not appropriate.” 1997 Fla. Laws ch. 
160 (to be codified at FS. 
§373.0421(1)(b)(1) (1997)). It is not 
a quick and untroubled jump to say 
that the water management district 
may choose to set no level at all. 
Perhaps of greater concern is the 
discussion on page 34 about the 
implementation provisions of the 
new water law. The author contends: 
“Arguably the most important pro- 
vision in the entire bill to entities 
affected by water shortages, the fore- 
going paragraph requires districts to 
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simultaneously bring new sources on 
line when they institute cutbacks in 
permitted withdrawal quantities.” 
Simply put: This is inaccurate. The 
law states that the recovery strategy 
to attain a minimum flow or level 
must include a timetable which al- 


Where did 
I see that article? 


The Florida Bar’s site 
on the 
World Wide Web 
now has a 
searchable three-year 
index to all 


Bar Journal articles. 


www.FLABAR.org 


The December issue 
also has an 
annual index, 
located at the back of 


the magazine. 


lows for provision of alternate water 
supplies “concurrent with to the ex- 
tent practical, and to offset, reduc- 
tions in permitted withdrawals.” 
1997 Fla. Laws ch. 160 (to be codi- 
fied at F.S. §373.0421(2) (1997)). The 
law recognizes that bringing on al- 
ternate supplies concurrent with re- 
ductions in water withdrawals is a 
goal, but that there may be times 
when concurrence is impractical 
given the urgency of the resource 
problem. In the northern Tampa Bay 
area, for example, lakes are many 
feet below historical levels, and nu- 
merous homes have been damaged 
by being undermined through soil 
subsidence as a result of groundwa- 
ter withdrawals. 

These two sections of the new water 
law are crucial to the meaning of wa- 
ter law in Florida. Ms. Mann, on be- 
half of clients including the City of St. 
Petersburg, and other lobbyists fought 
for a version of the water law which 
would have said explicitly that mini- 
mum flows and levels need not be es- 
tablished for water bodies that no 
longer serve their historical hydrologic 
functions, and that alternate sources 
must be brought on line concurrent 
with reductions in permitted with- 
drawals. They lost those battles to the 
complex language the legislature 
adopted, but the article appears to 
overlook those legislative compro- 
mises. We would advise practitioners 
to refer to the new law and not to the 
article when advising clients. 

S. ANSLEY SAMSON 
Casey J. GLUCKMAN 
Tallahassee 


Author’s Response 

To provide Journal readers a con- 
cise overview of transitions in statu- 
tory and administrative water law in 
Florida (including the political back- 
drop for legislative efforts), abbrevia- 
tion is essential. Synthesizing at 
least three years of study, an 81-page 
legislative enactment, and two ad- 
ministrative orders that totaled 721 
pages into an 18-page “treatise” is a 
daunting proposition at best. My one- 
sentence summary of the exclusions 
contained in FS. §373.0421(1)(b) also 
paraphrased the qualified prohibi- 
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tion on district establishment of 
minimum flows and levels for certain 
constructed water bodies—a point 
not criticized in the foregoing letter. 
As for my interpretation of a sentence 
from the new implementation sub- 
section (F.S. §373.0421(2)) (which 
was quoted fully in the article text), 
the meaning of the provision was 
never agreed upon by those involved 
in the negotiation of its wording. 

Although I represented the City of 
St. Petersburg (only) during the 60- 
day 1997 legislative session, my ef- 
forts were only part of those offered 
by members of the Florida Water 
Coalition—an association of some 36 
local governments, public and pri- 
vate water suppliers, and agriculture 
and development interests that were 
(and are) extremely concerned about 
the lack of water supply development 
throughout the state. Many coalition 
members actively participated in 
bill-drafting negotiations both prior 
to and during the 1997 session, but 
the two “crucial” sections were not 
part of the bill proposals initiated by 
the coalition. Representative John 
Laurent (chair of the House Water 
and Resource Management Commit- 
tee) was the primary proponent of the 
exclusion for water bodies that no 
longer serve historical hydrologic 
functions, and Agriculture Commis- 
sioner Bob Crawford’s proposal in- 
cluded the qualified new sources 
concurrency requirement for reduc- 
tions in permitted groundwater with- 
drawals. While water management 
district spokespersons did not lobby 
for these provisions, the records of 
committee meetings and negotiation 
sessions will confirm their state- 
ments that minimum flows and lev- 
els for some altered water bodies 
should not be set at predevelopment 
levels and that permittees would not 
be “cut off’ without some provision 
for bringing replacement sources on 
line. 

Finally, while Journal columns pro- 
vide some detail of changes in the law, 
practitioners know that the official 
compilation of statutes is the best 
source of a law’s precise wording. 

Bonp Mann 
Tallahassee 
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The Good Things Lawyers Do 


t first it seemed the young 

child was only sleeping. A 

little stuffed animal was 

lying right next to her. 
That thought quickly vanished at the 
sight of the girl’s mother and father 
kneeling at the bedside tearfully 
praying. The expression of the nurses 
in the intensive care room spoke to 
the hopelessness of the situation. 
Death was in the air. The thought of 
the demise of this innocent child was 
unbearable. A child in a coma is not 
a pretty sight. 

The unfortunate youngster had 
been a passenger in a private school 
bus struck by a car that ran a stop 
sign. The bus turned over and the 
child’s skull was fractured. The hos- 
pital wanted to discharge the child, 
believing nothing else could be done 
for her. This brought the parents to 
come and see us, believing that their 
daughter would benefit from addi- 
tional hospital care and refusing to 
give up hope. 

To further compound the situation 
the private school bus was carrying 
a minimal insurance policy and the 
other vehicle had no coverage at all. 
Neither driver nor owners had much 
in the way of assets. Even worse, the 
parents were poor and had no health 
insurance. 

While there were no funds for any 
attorney's fee, nonetheless, we could 
not turn our backs on this unfortunate 
child. After much effort, cajoling, plead- 
ing, and maneuvering, the hospital re- 
lented and allowed the child to stay 
where she continued to receive a high 
level of care. The parents kept a con- 
stant bedside vigil, talking to their 
daughter, singing softly to her and 
praying. Such devotion was 
heartrending. 

Two months passed. One day, the re- 


ceptionist buzzed to say the parents 
were on the line 

from the hospital. 

We assumed the 

child had passed 

away. The excited 

and ecstatic hello 

of their voice was 

not what we ex- 

pected to hear. 

The news was 

overwhelming— 

the little girl had defied all odds and 
had just awakened from her coma. The 
doctors were baffled but very glad the 
child had not been discharged from the 
hospital as they had earlier sought to 
do. A miracle had occurred. 

The next issue became rehabilita- 
tion and where the money would 
come from to pay for it. We kept 
thinking about how inherently unfair 
it was for a private school bus to be 
so underinsured. We did some legal 
research, looked at some statutes in 
the area, did some reflection, and de- 
cided to file suit with the ultimate 
goal being a reformation of the school 
bus’ insurance policy for higher lim- 
its as a matter of law and sound pub- 
lic policy. 

Discovery came and went; motions 
for summary judgment were heard; 
final judgments were entered and the 
case wound up in the appellate court. 
Much to our delight the appellate 
court reformed the insurance policy, 
allowing for significantly higher cov- 
erage which was ultimately tendered 
with interest. 

It was a proud day when we pre- 
sented the family with a check that 
would pay for the physical and men- 
tal rehabilitation the child needed 
and would now receive. We said our 
goodbyes, closed the file and went on 
to the next case. 
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Whether it’s a blessing or a curse, 
upon conclusion of a matter, I will 
cease thinking about the case imme- 
diately and will totally lose recollec- 
tion of the matter. Why then is this 
story, which occurred some years ago, 
being recounted? We just received the 
nicest letter from this child in her 
own hand to say hello and let us know 
she was doing well and thought of us 
often. We try not to be emotional, but 
that letter meant very much to our 
firm. 

The truth is, all lawyers do things 
like this all the time. It’s just that no 
one knows about it. While we all take 
a quiet pride in knowing that as law- 
yers we help people in extraordinary 
ways, the rest of the world only hears 
when one of our ranks does some- 
thing wrong or unseemly. Then we all 
are made to be guilty by association. 
It’s time we did something to correct 
the record. 

I would like every fine lawyer who 
reads this article (and that is the 
majority of us) to take a moment and 
send me a note recounting something 
you have done in the practice that 
you are especially proud of. Please 
do not be shy. We will then compile 
these and disseminate them in an 
appropriate fashion. 

Being a lawyer is something to be 
proud of, not apologize for. Please 
send your experiences to me c/o The 
Florida Bar, 650Apalachee Parkway, 
Tallahassee, Florida 32399-2300. I 
look forward to hearing from you. It 
is time the truth is told. 


EpwarbD R. BLUMBERG 
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What Part the Estate Should 
Pay the Estate 
A Post-Hubert Analysis 


by Glenn J. MacGrady 


state planners have long faced the question of 
whether to pay estate expenses and state taxes 
out of the marital deduction part of the estate, 
the unified credit shelter part, or perhaps out of 
some other part such as a charitable deduction gift. The 
Supreme Court’s March 18, 1997, plurality decision in 
Commissioner v. Estate of Hubert, 117 S. Ct. 1124 (1997), 
approves another alternative—charging expenses to es- 
tate income. To the extent this estate income is otherwise 
payable to a spouse or charity, the “Hubert technique” can 
result in more favorable tax effects than pre-Hubert tech- 
niques, and hence can offer planning opportunities. 

Mr. Hubert’s estate was valued at about $30 million. 
The estate was split about 50-50 between the surviving 
spouse and charities, thereby qualifying for both a mari- 
tal deduction’ and a charitable deduction.” Estate expenses 
were $2 million. The Supreme Court made no finding as 
to the amount of estate income.’ The executor was autho- 
rized to pay estate expenses out of either the corpus or 
income of the marital and charitable gifts, and he in fact 
charged $500,000 to corpus and $1.5 million to income. 
The marital and charitable deductions were reduced in 
amount dollar-for-dollar by the $500,000 of expenses 
charged to corpus. All parties and all nine Justices agreed 
this was the law.* No reductions were made to the marital 
or charitable deductions for the $1.5 million charged to 
estate income, which became the issue in the case. The 
IRS took the position that marital and charitable deduc- 
tions must be reduced dollar-for-dollar by any estate ex- 
penses charged to income otherwise payable to the spouse 
or charity. The Tax Court and Supreme Court disagreed 
with the IRS and approved the taxpayer’s technique. The 
case holds that estate expenses charged to estate income 
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will not reduce the size of a marital (or charitable) deduc- 
tion even though that income would have been payable to 
the spouse (or charity). 

This article offers some simple scenarios and calcula- 
tions to demonstrate estate planning opportunities both 
before and after Hubert, and ends with some caveats about 
the Court’s opinion and some drafting suggestions. Al- 
though the Hubert opinion applies equally to the marital 
and charitable deductions, the focus will be on marital 
deduction planning, both for simplicity and because the 
charitable deduction planning advantages are fewer.® 

The first four scenarios assume the following facts:* H 
dies with a $1 million gross estate; there is $100,000 of 
estate income and $100,000 of estate expenses; H is in a 
60 percent estate tax bracket; the estate is in a 40 percent 
income tax bracket; the joint objective of H and Wis to get 
the principal of H’s $1 million estate to C at the least tax 
cost possible after W enjoys the income of H’s marital de- 
duction gift to her; W dies later in a 60 percent estate tax 
bracket, having preserved the principal of her marital 
deduction gift from H and leaving by her will the remain- 
der of that gift to C. The fifth scenario increases the gross 
estate to $1.1 million. 

The law that applies to the scenarios and calculations 
is that estate expenses can be taken as a deduction against 
the estate tax’ or as a deduction against the estate’s in- 
come tax® but not as a deduction against both.° If an es- 
tate expense is paid out of the corpus of a marital deduc- 
tion gift, the marital deduction amount is pro tanto 
reduced,” because a marital deduction is given only for 
the amount that actually “passes” from a decedent to the 
surviving spouse." The taxable estate, accordingly, is pro 
tanto increased. Subject to the caveats at the end of this 
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article, Hubert holds that there is no 
such reduction in the marital deduc- 
tion when an estate expense is 
charged to the income of a marital 
deduction gift. 

The scenarios calculate the alter- 
native effects of paying the estate 
expenses out of the marital deduc- 
tion gift corpus, the unified credit 
shelter gift corpus (if any), and the 
estate income—plus the further al- 
ternative effects of taking the ex- 
pense deduction against the estate 
tax versus the estate’s income tax. 


Scenario I: H Leaves All $1million 
to W 

This scenario assumes the unified 
credit,'* which can shelter up to 
$600,000 of estate tax and which will 
be explored in the subsequent sce- 
narios, is not available. The marital 
deduction here is potentially $1 mil- 
lion, which would reduce the $1 mil- 
lion gross estate to a taxable estate 
of $0, resulting in a potential $0 es- 
tate tax. The potential income tax is 
($100,000 x 40 percent =) $40,000. 
How are these potential taxes af- 
fected by expense payment out of dif- 
ferent estate sources and by apply- 
ing the expense deduction against 
different tax regimes? 
¢ Pay the $100,000 expenses out of 
the $1 million marital deduction gift 
corpus. This reduces the marital de- 
duction by $100,000 from $1 million 
to $900,000 and increases the taxable 
estate from $0 to $100,000. Prior to 
the expense deduction, this results 
in a potential estate tax of ($100,000 
x 60 percent =) $60,000, plus the po- 
tential income tax of $40,000, for a 
total potential tax liability of 
$100,000. How the expense deduc- 
tion is applied dramatically affects 
this potential tax liability. 

1) Take the $100,000 expenses as an 
estate tax deduction. The taxable es- 
tate is reduced from $100,000 to $0, 
resulting in no estate tax. The income 
tax remains at $40,000. 

Total taxes = $40,000 

2) Take the $100,000 expenses as an 
income tax deduction. Taxable in- 
come is reduced from $100,000 to $0, 
resulting in no income tax. The es- 
tate tax remains at $60,000. 

Total taxes = $60,000 


Hubert holds that 
there is no such 
reduction in the 
marital deduction 
when an estate 
expense is charged 
to the income of a 
marital deduction gift. 


Thus, in this sub-scenario, it is 
better to use the $100,000 expense 
as an estate tax deduction. This is 
because the estate tax rate (60 per- 
cent) is higher than the income tax 
rate (40 percent), and the same quan- 
titative deduction will naturally de- 
flect more tax when applied in the 
tax regime having higher effective 
rates. But is paying the expense out 
of the marital gift corpus the best tax 
strategy? How would the Hubert 
technique affect this scenario? 
¢ Pay the $100,000 expenses out of 
the $100,000 estate income. Per 
Hubert, the marital deduction is not 
reduced, and hence the taxable es- 
tate remains at $0. Prior to the ex- 
pense deduction, this results in a 
potential estate tax of $0, plus the 
potential income tax of $40,000, for 
a total potential tax liability of only 
$40,000. Proper use of the expense 
deduction can reduce this potential 
tax liability even further. 

1) Take the $100,000 expenses as an 
estate tax deduction. This would be a 
complete waste of the deduction be- 
cause the taxable estate is already 
$0 and no estate tax already is owed. 
The income tax remains at $40,000. 

Total taxes = $40,000 

2) Take the $100,000 expenses as an 
income tax deduction. Taxable in- 
come is reduced from $100,000 to $0, 
resulting in no income tax. The es- 
tate tax remains at $0. 

Total taxes = $0 

In Scenario I, where there is no gift 
other than to W, Hubert offers a sub- 
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stantial tax advantage. If expenses 
are paid out of estate income and 
deducted against the estate’s income 
taxes, the total tax liability can be 
reduced by $40,000 vis-a-vis the pre- 
Hubert alternative. More generally, 
the Hubert savings will be an amount 
equal to the estate expenses multi- 
plied by the estate’s effective income 
tax rate. 

What happens to the calculations 
if H, in addition to a marital deduc- 
tion gift to W, makes a gift toC using 
the shelter of the unified credit—i.e., 
where H uses a so-called “optimal 
marital deduction”? 


Scenario Il: H Leaves $600,000 to 
C via a Credit Sheltered Gift and 
$400,000 to W via a Marital Gift 

The marital deduction is poten- 
tially $400,000 and the unified credit 
shelter is $600,000, the combined 
subtractive effects of which would 
reduce the $1 million gross estate to 
what I will call a “tax generating es- 
tate” of $0, resulting in a potential 
estate tax of $0. The potential income 
tax is ($100,000 x 40 percent =) 
$40,000. Let’s look again at how the 
sources of expense payment and de- 
duction alternatives affect these po- 
tential taxes. 
¢ Pay the $100,000 expenses out of 
the $400,000 marital deduction gift 
corpus. This reduces the marital de- 
duction by $100,000 from $400,000 
to $300,000 and, correlatively, in- 
creases the tax generating estate 
from $0 to $100,000. Prior to the ex- 
pense deduction, this results in a 
potential estate tax of $60,000, plus 
the potential income tax of $40,000, 
for a total potential tax liability of 
$100,000. Again, the $100,000 ex- 
pense deduction should be applied 
where it deflects the most tax— 
namely, against the higher rate es- 
tate tax. 

1) Take the $100,000 expenses as an 
estate tax deduction. The tax gener- 
ating estate is reduced from $100,000 
to $0, resulting in no estate tax. The 
income tax remains at $40,000. 

Total taxes = $40,000 

2) Take the $100,000 expenses as an 
income tax deduction. Taxable in- 
come is reduced from $100,000 to $0, 
resulting in no income tax. The es- 
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tate tax remains at $60,000. 
Total taxes = $60,000 

We know enough thus far to sus- 
pect that charging expenses to the 
marital gift corpus is not going to be 
the most tax effective technique, be- 
cause of the pro tanto reduction in 
the marital deduction and correlative 
pro tanto increase in the taxable es- 
tate. In this scenario, however, we 
have two other alternatives: the pre- 
Hubert technique of charging ex- 
penses against the credit shelter gift 
and the Hubert technique of charg- 
ing expenses against estate income. 
¢ Pay the $100,000 expenses out of 
the $600,000 unified credit shelter 
gift. The marital deduction gift cor- 
pus is not affected, and hence the tax 
generating estate remains at $0. 
Prior to the expense deduction, this 
results in a potential estate tax of $0, 
plus the potential income tax of 
$40,000, for a total potential tax li- 
ability of $40,000. Since no estate tax 
is due, it should be apparent how the 
$100,000 expense deduction should 
be applied. 

1) Take the $100,000 expenses as an 
estate tax deduction. This would be a 
complete waste of the deduction be- 
cause the tax generating estate is 
already $0 and no estate tax already 
is owed. The income tax remains at 
$40,000. 

Total taxes=$40,000 

2) Take the $100,000 expenses as an 
income tax deduction. Taxable in- 
come is reduced from $100,000 to $0, 
resulting in no income tax. The es- 
tate tax remains at $0. 

Total taxes = $0 

Thus, in this scenario, the pre- 
Hubert favored technique of charg- 
ing expenses to the credit shelter gift 
results in $0 tax liability in H’s es- 
tate. Can the Hubert technique 
match this? If so, surely logic dictates 
that the Hubert technique cannot 
beat this result, for what can be bet- 
ter than a $0 tax liability? But since 
the Hubert Court tells us that “[llogic 
and taxation are not always the best 
of friends,”* read on. 
¢ Pay the $100,000 expenses out of 
the $100,000 estate income. Per 
Hubert, the marital deduction is not 
reduced, and hence the tax generat- 
ing estate remains at $0. Prior to the 


We know enough 
thus far to suspect 
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marital gift corpus 
is not going to be 
the most tax 
effective technique. 


expense deduction, this results in a 
potential estate tax of $0, plus the po- 
tential income tax of $40,000, for a to- 
tal potential tax liability of $40,000. 
Again, apply the deduction to the tax 
regime producing the most tax. 

1) Take the $100,000 expenses as an 
estate tax deduction. This, as before, 
would be a complete waste of the de- 
duction because the tax generating 
estate is already $0 and no estate tax 
already is owed. The income tax re- 
mains at $40,000. 

Total taxes = $40,000 

2) Take the $100,000 expenses as an 
income tax deduction. Taxable in- 
come is reduced from $100,000 to $0, 
resulting in no income tax. The es- 
tate tax remains at $0. 

Total taxes = $0 

The Hubert technique matches, but 
apparently does not beat, the tax ef- 
fects of the favored pre-Hubert tech- 
nique. So, can we conclude that 
Hubert offers no benefit in this sce- 
nario? No, because the analysis thus 
far has not considered to whom (W 
or C) the estate’s income is payable 
and it has not considered the tax ef- 
fects in the surviving spouse’s estate. 
Considering those factors, the next 
two scenarios will demonstrate that: 
1) when H’s estate income is not pay- 
able to W, Hubert offers no tax ad- 
vantage over the best pre-Hubert 
technique; but 2) when H’s estate 
income is payable to W, Hubert does 
offer tax advantages to the combined 
estates of H and W. 

Recall that, under our assump- 
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tions, H and W’s joint objective is to 
provide W with lifetime income and 
to transfer to C the principal of H’s 
$1 million estate at the least tax cost 
possible. Let’s compare the “zero-tax” 
pre-Hubert technique (expenses paid 
from the credit shelter gift) with the 
“zero-tax” Hubert technique (ex- 
penses paid from estate income)*— 
alternatively assuming that the es- 
tate income is payable toC and to W. 


Scenario Ill: H Leaves $600,000 to 
C and $400,000 to W, with Income 
Payable to C 

The focus in this scenario is the 
total tax burden on H’s original $1 
million as it passes through both H’s 
and W’s estates on its way to C. 
Stated differently, the key question 
is how much after-tax money C ends 
up with after both H and W die. 
¢ Pre-Hubert payment of expenses from 
credit shelter gift corpus and deduction 
against income taxes. Upon H’s death, 
W would get all her $400,000 marital 
deduction gift plus $0 estate income, 
for a total transfer into her estate of 
$400,000. C would get $500,000 from 
the credit sheltered gift (the $600,000 
corpus less the $100,000 expense pay- 
ment therefrom) plus the $100,000 
estate income, for a total transfer to C 
of $600,000. W later dies, having pre- 
served the $400,000 gift from H and 
leaving that $400,000 in her will to C. 
This $400,000 is subject to estate taxes 
in Ws estate of ($400,000 x 60 percent 
=) $240,000, leaving $160,000 to be 
passed from W toC. Thus,C ultimately 
receives $600,000 from H and 
$160,000 from W. 

Total to C = $760,000 
¢ Post-Hubert payment of expenses 
from estate income and deduction 
against income taxes. Upon H’s death, 
W would get all her $400,000 mari- 
tal deduction gift plus $0 estate in- 
come, for a total transfer into her 
estate of $400,000. C would get 
$600,000 from the credit sheltered 
gift plus $0 estate income (the 
$100,000 estate income to which C 
is entitled less the $100,000 expenses 
payable from that income), for a total 
transfer toC of $600,000. W later dies, 
having preserved the $400,000 gift 
from H and leaving that $400,000 in 
her will to C. This $400,000 is subject 
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to estate taxes in W’s estate of 
$240,000, leaving $160,000 to be 
passed from W toC. Thus,C ultimately 
receives the very same $600,000 from 
H and $160,000 from W. 
Total to C = $760,000 
In this scenario, where the estate 
income is paid to C and not W, and 
where the tax effects in both H’s and 
W’s estate are considered, the Hubert 
technique and the best pre-Hubert 
technique have identical effects on the 
amount and the timing of the trans- 
fers to C. Hubert offers no advantage. 
This changes significantly when the 
estate income is payable to W. 


Scenario IV: H Leaves $600,000 
to C and $400,000 to W, with Income 
Payable to W 

The focus in this scenario is not 
only how much after-tax money C 
clears from the combined estates of 
H and W, but on when C gets the 
money. 

¢ Pre-Hubert payment of expenses 
from credit shelter gift corpus and 
deduction against income taxes. Upon 
H’s death, W would get all her 
$400,000 marital deduction gift plus 
the $100,000 estate income, for a to- 
tal transfer into her estate of 
$500,000. C would get $500,000 from 
the credit sheltered gift (the 
$600,000 corpus less the $100,000 
expense payment therefrom) plus $0 
estate income, for a total transfer to 
C of $500,000. W later dies, having 
preserved the $500,000 gift from H 
and leaving that $500,000 in her will 
to C. This $500,000 is subject to es- 
tate taxes in W’s estate of ($500,000 
x 60 percent =) $300,000, leaving 
$200,000 to be passed from W to C. 
Thus, C ultimately receives $500,000 
from H and $200,000 from W. 

Total to C = $700,000 
¢ Post-Hubert payment of expenses 
from estate income and deduction 
against income taxes. Upon H’s death, 
W would get all her $400,000 mari- 
tal deduction gift plus $0 estate in- 
come (the $100,000 estate income to 
which W is entitled less the $100,000 
expenses payable from that income), 
for a total transfer into her estate of 
$400,000. C would get $600,000 from 
the credit sheltered gift plus $0 estate 
income, for a total transfer to C of 
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$600,000. W later dies, having pre- 
served the $400,000 gift from H and 
leaving that $400,000 in her will to C. 
This $400,000 is subject to estate taxes 
in W’s estate of $240,000, leaving 
$160,000 to be passed from W to C. 
Thus, C ultimately receives $600,000 
from H and $160,000 from W. 

Total to C = $760,000 

In this scenario, where all the es- 
tate income is paid to W, and where 
the tax effects in both H’s and W’s 
estate are considered, the Hubert 
technique is superior to the best pre- 
Hubert technique both in terms of the 
timing of the gifts to C and in terms 
of the amount of total taxes on those 
gifts. That is,C gets his money sooner 
and gets more money in total. The 
reason why Hubert gets more money 
to C sooner is that C receives from 
H’s estate the entire $600,000 credit 
shelter gift, instead of the expense- 
reduced $500,000 credit shelter gift 
resulting from the pre-Hubert tech- 
nique. The reason why Hubert re- 
sults in an overall lowered tax bur- 
den toC is that a portion of H’s estate 
income, equal in amount to H’s off- 
setting estate expenses, never passes 
from H to W, as it does in the pre- 
Hubert technique, and is hence never 
in W’s estate to be taxed. Therefore, 
the tax savings in the combined es- 
tates of H and W under Hubert will 
be equal to the amount of H’s estate 
expenses that offset H’s estate in- 
come payable to W (here, $100,000) 
multiplied by the estate tax rate in 
W’s estate (here, 60 percent). Another 
way to view the Hubert advantage is 
that W can receive $100,000 of estate 
income tax free while C gets exactly 
the same amount of gifts ($760,000), 
and at the same time, as whenC was 
the estate income recipient. Again, 
the Hubert advantage will obtain 
only if estate income is payable to the 
spouse. 

Although all the scenarios above 
using the Hubert technique yield the 
lowest tax when the expense deduc- 
tion is applied against the estate in- 
come tax, that should not be pre- 
sumed to be the universal or even the 
usual result. That result obtains in 
the scenarios only because the dol- 
lar amounts were artificially selected 
to yield zero tax generating estates 


The regulations allow 
expense deductions 
to be split between 
the estate tax 
and the income tax, 
so that they 
are not wasted. 


prior to the application of the ex- 
pense deduction. It therefore would 
have been a complete waste of the 
expense deduction to apply it against 
an estate tax liability already at zero. 
When, however, the tax generating 
estate prior to the application of the 
expense deduction is greater than 
zero—i.e., when estate tax is due— 
the expense deduction should be ap- 
plied against the estate tax if that 
would deflect more tax than apply- 
ing it against the estate income tax. 
Consider the following scenario, 
which differs from Scenario II only 
in that the gross estate is increased 
from $1 million to $1.1 million. 


Scenario V: H Leaves $600,000 to 
C via a Credit Sheltered Gift, $100,000 
to C via an Unsheltered Gift, and 
$400,000 to W via a Marital Gift 

The $1.1 million gross estate will 
be reduced under Hubert by the full 
$400,000 marital deduction, yielding 
a taxable estate (prior to the expense 
deduction) of $700,000. Subtracting 
away the $600,000 credit sheltered 
gift results in our so-called tax gen- 
erating estate of $100,000. Thus in 
this scenario, unlike our prior sce- 
narios, both an estate tax and an in- 
come tax are potentially due prior to 
the application of the expense deduc- 
tion. This $100,000 deduction can 
completely wipe away either the 
$100,000 of taxable income or the 
$100,000 tax generating estate. Ob- 
viously, in this case, it is more effec- 
tive to wipe away the higher tax rate 
estate tax liability ($100,000 x 60 per- 
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cent= $60,000 tax) than the lower tax 
rate income tax liability ($100,000 x 
40 percent = $40,000 tax). 

It is unlikely, of course, that the 
taxable income and the tax generat- 
ing estate will be exactly the same 
size, as they are in this scenario. But 
even so, it is obvious that if the tax- 
able income and the tax generating 
estate can each soak up the entire 
expense deduction, because they are 
each larger than the deduction, it 
should always be more effective to 
apply the deduction to the tax regime 
with the higher effective rate. But 
what about when the tax deduction 
is larger than the taxable income 
and/or the tax generating estate? 
Suppose, for example, the estate ex- 
penses were $100,000, the estate in- 
come was $100,000, and the tax gen- 
erating estate was $60,000. Where 
should the deduction be applied? Test 
it in both tax regimes and see what 
happens. 
¢ Apply the $100,000 deduction to the 
income taxes. So applied, the deduc- 
tion would exactly wipe out the 
$100,000 of taxable income and re- 
sult in $0 income tax liability. The 
estate tax liability would be ($60,000 
x 60 percent =) $36,000. 

Total taxes = $36,000 
¢ Apply the $100,000 deduction to the 
estate taxes. The deduction would 
completely wipe away the $60,000 
tax generating estate, resulting in $0 
estate tax liability, with $40,000 of 
the deduction “left over.” What is the 
income tax liability? If it is $100,000 
of taxable income times the 40 per- 
cent tax rate, then the income tax li- 
ability would be $40,000. Thus: 

Total taxes = $40,000 

This result suggests using the en- 
tire $100,000 expense deduction 
against the income taxes, because a 
$36,000 income tax liability is bet- 
ter than a $40,000 estate tax liabil- 
ity. However, this result also ignores 
the “left over” $40,000 of the expense 
deduction—i.e., the part of the deduc- 
tion that wasn’t used in wiping out 
estate taxes. Fortunately the regu- 
lations allow expense deductions to 
be split between the estate tax and 
the income tax, so that they are not 
wasted.'® Thus the left over $40,000 
of the deduction can be used to re- 
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duce taxable income from $100,000 
to $60,000. The income tax would 
then be ($60,000 x 40 percent =) 
$24,000, and: 

Total taxes = $24,000 

Thus, applying the deduction first 
to the estate taxes and using the bal- 
ance of the deduction against the in- 
come taxes is superior to using the 
entire deduction solely to eliminate 
the income taxes. The lesson to be 
learned from this scenario is that, 
when applying an expense deduction 
in connection with the Hubert tech- 
nique, apply the deduction first to the 
higher tax rate regime (which almost 
always should be the estate taxes), 
and then apply any “left over” bal- 
ance of the deduction to the other tax 
regime. 

Some caveats must be noted about 
the Supreme Court’s Hubert opinion. 
Although the Court upheld the ex- 
pense payment/deduction technique 
at issue, there is no majority opin- 
ion. There is a four-Justice plurality 
along with a three-Justice concur- 
rence and two dissenters. The nine 
Justices agreed on very little in their 
textual analysis of the Code, Trea- 
sury Regulations and Revenue Rul- 
ings. One thing on which they all 
seemed to agree was that Treas. Reg. 
§20.2056(b)-4(a) was central to the 
issue in the case. That regulation 
provides: “In determining the value 
of the interest in property passing to 
the spouse”—1.e., in valuing the mari- 
tal deduction—“account must be 
taken of the effect of any material 
limitations upon her right to income 
from the property.” (Emphasis 
added.) 

All the Justices seemed to agree 
that the fighting issue is whether 
charging estate expenses to estate 
income otherwise payable to the 
spouse is a “material limitation” on 
the spouse’s income rights. If it is, the 
marital deduction must be reduced, 
just as it is reduced when estate ex- 
penses are paid out of marital gift 
corpus. But neither the plurality nor 
concurring opinions defines “mate- 
rial limitation,” either in general 
terms or with respect to the facts of 
the case. The Tax Court, without 
“specify[ing] the facts it considered 
relevant to the materiality inquiry,”!” 


had simply concluded: “On the facts 
before us, we find that the trustee’s 
discretion to pay administration ex- 
penses out of income is not a mate- 
rial limitation on the right to receive 
income.”** The plurality opinion sug- 
gests that “materiality” can and 
should be determined at the time of 
the decedent’s death, but proposes no 
clear test of materiality. The plural- 
ity Justices essentially uphold the 
Tax Court because they don’t know 
what else to do under the paucity of 
facts relevant to materiality: “We 
have no basis to reverse for the Tax 
Court’s failure to elaborate [on the 
facts considered relevant to materi- 
ality].”!9 

In the three-Justice concurring 
opinion, Justice O’Connor reflects 
sympathy for finding a “material 
limitation” under the facts, by declar- 
ing: “Were this Court considering the 
question of quantitative materiality 
in the first instance, I would be hard 
pressed not to find this amount ‘ma- 
terial’ given the size of Mr. Hubert’s 
estate.” But O’Connor declines to 
reverse the Tax Court primarily”? 
because she concludes that the Com- 
missioner has failed to carry the bur- 
den of proving to the Court a so-called 
“quantitative materiality” test that 
O’Connor seemingly requires: 
[T]he Tax Court in this case was effectively 
preempted from making ... a finding [of 
quantitative materiality] by the 
Commissioner’s litigation strategy. It ap- 
pears from the record that the Commis- 
sioner elected to marshal all her resources 
behind the proposition that any diversion 
of postmortem income was material, and 
never presented any evidence or argued 
that $1.5 million [of estate expenses 
charged to estate income] was quantita- 
tively material....Because she bore the bur- 
den of proving materiality .... her failure of 
proof left the Tax Court with little choice 
but to reach its carefully crafted conclusion 
that $1.5 million was not quantitatively 
material on “the facts before [it].” ... I would 
resist the temptation to correct the seem- 
ingly counterintuitive result in this case 
by protecting the Commissioner from her 
own litigation strategy, especially when she 
continues to adhere to that strategy and 
does not, even now, ask us to reconsider 
the Tax Court’s finding on this issue.” 


O’Connor goes on, almost sarcasti- 
cally, to invite the IRS to write regula- 
tions on the issue of “material limita- 
tion”: 

The question presented is simple and its 
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answer should have been equally 
straightforward. Yet we are confronted 
with a maze of regulations and rulings 
that lead at times in opposite directions. 
There is no reason why this labyrinth 
should exist, especially when the Com- 
missioner is empowered to promulgate 
new regulations and make the answer 
clear. Indeed, nothing prevents the Com- 
missioner from announcing by regulation 
the very position she advances in this liti- 
gation. Until that time, however, the rel- 
evant sources point to a test of quantita- 
tive materiality, one that is not met by 
the unusual factual record in this case.” 


This invitation to regulate is im- 
portant in the context of Scalia and 
Breyer’s apparent willingness, in 
their dissents, to accept the IRS’ po- 
sition that any payment of expenses 
from the income of marital/charitable 
gifts is, dollar-for-dollar, an ipso facto 
material limitation on the income 
rights of the spouse/charity. That is, 
at least five members of the Court 
seem receptive to regulations that 
would effectively overrule Hubert 
and completely nullify the Hubert 
technique. Until the IRS does so, 
however, Hubert offers the planning 
opportunities discussed above. 

The practitioner should consider 
some drafting precautions to exploit 
the Hubert technique effectively. 
First, since the law of most states is 
that the legatee of a pecuniary or 
fixed-sum bequest does not share in 
estate income,”* the entitlement of 
the spouse/charity to share in such 
income must be affirmatively di- 
rected in the will and other relevant 
instruments. Second, the will should 
affirmatively give the executor au- 
thority and discretion to charge es- 
tate expenses to estate principal or 
income. Such an authorization 
should control over contrary state 
law. Third, such an authorization 
can also attempt, at least cosmeti- 
cally, to avoid the “material limita- 
tion” morass. The following language 
has been suggested: 

I authorize my executor, in the exercise 
of sole and absolute discretion, to allo- 
cate the expenses of administrating my 
estate between the income and principal 
of my estate, including but not limited 
to, all to income or all to principal, but to 
income otherwise payable to [my spouse/ 
charity] only to the extent such alloca- 
tion does not constitute a material limi- 
tation within the meaning of Treas. Reg. 


§20.2056(b)-4(a) so as to cause a reduc- 
tion in the amount allowable to my es- 
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tate as a federal estate tax [marital/chari- 
table] deduction. 


Use of such a clause, of course, is 
not going to guide practitioners when 
they are asked by an executor spe- 
cifically how much of a particular 
estate’s income can be used to offset 
estate expenses. The worrisome is- 
sue will be to keep such expense 
charges from crossing the ambiguous 
and undefined line into the forbid- 
den territory of a “material limita- 
tion” on the income rights of the 
spouse/charity. To respond to that 
inevitable executor inquiry, the prac- 
titioner must have some practical 
stratagem for complying with the 
uncertain, multi-opinion Hubert ra- 
tionale. 

Perhaps the most aggressive posi- 
tion that can be taken under Hubert 
is one that adopts the Hubert expense 
allocation scheme as one that has 
been judicially “blessed”—i.e., up to 
three-fourths of the estate expenses 
can be taken as deductions from es- 
tate income. That, however, would be 
a mechanistic and probably risky 
application of the Hubert plurality. 
It ignores the fact that the opinion 
does not disclose, as a guideline, the 
amount of total estate income. It fur- 
ther ignores the possibility that the 
three concurring Justices might side 
with the two dissenters in the next 
case if there is a less “unusual fac- 
tual record” or if the IRS articulates 
a convincing theory of “quantitative 
materiality.” 

A less aggressive and more flexible 


approach is suggested by the 
plurality’s dictum recitation of ex- 
amples as to when limitations on in- 
come may rise to the forbidden level 
of “materiality.”*’ This approach 
would seem to require viewing the 
quantum of expense-charged estate 
income in the context of all the prop- 
erty passing to the spouse/charity. If, 
for example, income were the only 
property passing to the spouse/char- 
ity, then any significant diversion of 
that income to estate expenses—say, 
10 percent—arguably is material. On 
the other hand, if a lot of property, 
compared to the estate income, is 
passing to the spouse/charity, espe- 
cially valuable and income-producing 
property such as fee interests, then 
perhaps a diversion of even all the 
estate income to pay estate expenses 
would not be material. This ap- 
proach, smacking of “quantitative 
materiality,” requires the practitio- 
ner to engage in case-by-case, fact- 
specific, and essentially intuitive 
judgments, all the while risking a 
posteriori confrontation with a differ- 
ent quantitative approach later 
adopted by the IRS or a court— 
hardly a comfortable exercise. 

All in all, Hubert can produce lower 
tax costs in certain cases by allow- 
ing estate expenses to be paid from 
estate income otherwise payable to 
a spouse or charity, without reduc- 
ing the marital or charitable deduc- 
tions, provided the expense deduc- 
tions are properly applied to the 
estate tax and/or income tax, and fur- 


Perhaps | should have worded that question a little differently. 
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ther provided the overall allocation 
scheme does not constitute a mate- 
rial limitation on the income rights 
of the legatee spouse or charity. Q 


1 T.R.C. §2056. 

2 1.R.C. §2055. 

’ There was lengthy discussion and dis- 
agreement in the plurality, concurring 
and dissenting opinions as to how to 
project and value estate income, but there 
was no majority consensus and no spe- 
cific finding as to the amount of actual or 
anticipated income in the Hubert estate. 

4 Hubert, 1175S. Ct. at 1128, 1134, 1139. 
See Rev. Rul. 55-225, 1955-1 C.B. 460. Cf. 
Rev. Rul. 55-643, 1955-2 C.B. 386. See 
also note 11, and accompanying text. 

> The tax planning benefits for chari- 
table gifts are not as great as for marital 
gifts because the availability of the in- 
come tax charitable deduction under 
I.R.C. §642(c) already provides the 
equivalent of some of the Hubert benefits. 
See Jonathan G. Blattmachr & Madeline 
Rivlin, Drafting for Estate Administra- 
tion Expenses after Hubert, Trusts & Es- 
TATES, August 1997, at 57. 

® This article will employ the traditional 
“H” and “W” shorthand, where H has the 
money and dies first. 

7 §2053(a). 

$212. 

9 T.R.C. §642(g). 

10 See note 4, supra. 

1 T.R.C. §2056(a). The amount actually 
“passing” has also been described as the 
“net economic interest received by the 
surviving spouse.” United States v. Stapf, 
375 U.S. 118, 126 (1963). 

2 T.R.C. §2010. As a result of the Tax 
Reform Act of 1997, the unified credit will 
be gradually increased from $600,000 in 
1997 to $1,000,000 in 2006. 

The term “tax generating estate” is 
not a term used in the I.R.C. or Treasury 
Regulations. It is my own, used as short- 
hand in the scenarios to describe the com- 
bined subtractive effects of the marital 
deduction and the unified credit on the 
gross estate prior to the application of the 
expense deduction. Under I.R.C. §2031 
the “gross estate” is determined by in- 
cluding the value, at the time of the 
decedent’s death, of all the property de- 
scribed in §§2031 through 2046. The “tax- 
able estate” is determined under §2051 
by deducting from the gross estate the 
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deductions allowed in §§2051 through 
2056A, which include deductions for es- 
tate expenses, indebtedness and taxes, 
§2053; for losses, §2054; for qualifying 
charitable gifts, §2055; and for qualify- 
ing marital gifts, §§2056-2056A. If the 
taxable estate is $600,000 or less, there 
will be no estate tax owed because of the 
effect of the §2010 unified credit. If, for 
example, the gross estate is $1 million, 
there is a marital deduction gift of 
$400,000, and a maximum credit shelter 
gift of $600,000, the “taxable estate” in 
I.R.C. terms is $600,000 although no tax 
is due because of the $600,000 shelter of 
the unified credit. In this article’s sce- 
narios, I call such an estate a “tax gener- 
ating estate” of $0. 

4 Hubert, 117S. Ct. at 1134 (O’Connor, 
J., concurring), quoting Sonneborn Broth- 
ers v. Cureton, 262 U.S. 506, 522, 67 L. 
Ed. 1095, 438 S. Ct. 643 (1923) 
(McReynolds, J., concurring). 

15 The tax is zero only because the sim- 
plified facts cause that result, and the 
only taxes considered in Scenarios I and 
II were the taxes in H’s estate. Scenarios 
III and IV consider, additionally, the taxes 
in W’s estate. 

16 Treas. Reg. §1.642(g)-2. 

1 Hubert, 117 S. Ct. at 1132. 

18 Td. 

Id: at: 1138. 

21 O’Connor also appeared to be strongly 


born in the legal 
placeme 


influenced by the fact that the IRS’ liti- 
gation position—requiring a dollar-for- 
dollar reduction in the marital/charitable 
deductions for expenses charged to estate 
income—was inconsistent with its posi- 
tion on similar facts in Revenue Ruling 
93-48. 

* Hubert, 117 S. Ct. at 1138-39 (empha- 
sis added). 

23 Td. at 1139. 

24 See Fia. Stat. §738.05(2)(b). 

25 See, e.g., Fua. Stat. §738.05(1); N.Y. 
Estates, Powers and Trusts Law §11- 
2.1(a). 

26 Blattmachr & Rivlin, supra note 6, at 
66. See also Double Trouble: Reflections 
on Hubert, ProBAaTE & Property, Novem- 
ber/December 1997, at 50. 

27 The Court engaged in the following 
hypotheticals: 

“[Wle have no difficulty conceiving of situ- 
ations where a provision requiring or al- 
lowing administration expenses to be 
paid from income could be deemed a “ma- 
terial limitation” on the spouse’s right to 
income. Suppose the decedent’s other 
bequests account for most of the estate’s 
property or that most of its assets are 
nonincome producing, so that the corpus 
of the surviving spouse’s bequest, and the 
income she could expect to receive from 
it, would be quite small. In these circum- 
stances, the amount of the estate’s an- 
ticipated administration expenses 
chargeable to income may be material as 


compared with the anticipated income 
used to determine the assets’ date-of- 
death value. If so, a provision requiring 
or allowing administration expenses to 
be charged to income would be a mate- 
rial limitation on the spouse’s right to 
income, reducing the marital bequest’s 
date-of-death value and the allowable 
marital deduction.” 

Whether a limitation is “material” will 
also depend in part on the nature of the 
spouse’s interest in the assets generat- 
ing income.... [Rlegulation 20.2056(b)- 
4(a).... suggests a significant difference 
between a bequest of income and an out- 
right gift of the fee interest in the income- 
producing property. A fee in the same in- 
terest will almost always be worth much 
more. Where the value of the trust to the 
beneficiaries is derived solely from in- 
come, an obligation to pay administration 
expenses from that income is more likely 
to be “material.” In the case of a specific 
bequest of income, for example, valued 
only for its future income stream, a di- 
version of that income would be more sig- 
nificant. The marital property in this 
case, however, comprising trusts involv- 
ing either a general power of appointment 
(the GPA trust) or an irrevocable election 
(the QTIP trust), was valued as being 
equivalent to a transfer of the fee.... As a 
result, the limitation on the right to in- 
come here is less likely to be material. 
Hubert, 117 S. Ct. at 1131-32. 
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1997 Tax Changes 


Capital Gains Tax and 
Sale Primary Residence 


by Benjamin A. Jablow 


n August 5, 1997, President Clinton signed into 

law the Taxpayer Relief Act of 1997 (Pub. L. 

No. 105-34) which provided many changes to 

the Internal Revenue Code.' This article will 
specifically address the new capital gains tax rates and 
the rules pertaining to the sale of a taxpayer’s primary 
residence. 


Capital Gains Treatment 
The Tax Act amended many of the rules relating to the 
taxation of capital gains for many taxpayers? (excluding 
C corporations). The following example will assist in illus- 
trating how the new rules apply to individual taxpayers. 
Sam and Sally Smith are husband and wife and are U.S. 
citizens. They own the following capital assets: 


Date Fair Market 
Property Acquired Value 


100 shares of AT&T stock June 1, 1997 $ 10,000 


50 shares of IBM stock Aug. 12, 1990 $ 5,000 


stamp collection May 20, 1991 $ 65,000 


apartment building Dec. 30, 1984 $200,000 


qualified small business stock Sept. 25, 1993 $100,000 


The Smiths purchased the AT&T stock for $2,000; the 
IBM stock for $100; the stamp collection for $5,000; the 
apartment building for $100,000 ($10,000 for the land, 
and $90,000 for the building with total depreciation taken 
of $90,000); and the qualified small business stock for 
$10,000. 
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The Smiths are particularly concerned about whether 
to sell the assets in 1997 or 1998 and, consequently, 
whether it would be to their advantage to utilize the 
amendments to the IRC. After contacting their tax attor- 
ney, the Smiths were informed that the Tax Act added pro- 
visions affecting the timing, characterization, and rates 
applicable to the sale of the capital assets. 

Mr. Smith told his tax attorney that he understood how 
the old capital gains rules worked. The length of time that 
he held an asset (i.e., the taxpayer’s holding period)* would 
determine the prevailing tax rate for the gain. The two 
possible holding periods were short term, assets held for 
one year or less, which were taxed at ordinary income tax 
rates; and long term, assets held more than one year, which 
were taxed at the capital gains rate of 28 percent. 

The tax attorney then advised the Smiths that in 1997, 
Congress added new categories and holding periods re- 
garding the treatment of capital gains tax. Under the Tax 
Act, there are three holding periods: 1) short term (assets 
held for not more than one year); 2) midterm (assets held 
more than one year and not more than 18 months; and 3) 
long term (assets held more than 18 months).° 

Mr. Smith inquired about the change in tax rates as it 
applies to each holding period. The tax attorney explained 
that the new rates would be based not only on the holding 
period but also on the type of capital asset. Short-term 
capital gains are still taxed at ordinary income tax rates 
which are capped at 39.6 percent.® Midterm capital gains 
are taxed at a 28 percent tax rate and long-term capital 
gains are taxed at a 20 percent tax rate, but under certain 
circumstances could be reduced to 10 percent, depending 
upon the Smiths’ tax bracket. 
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Naturally, the Smiths wanted to know how the new rates 
would apply to their portfolio of assets. They stated that 
in 1997, they would have gross income of $250,000, and 
in 1998 they could reduce their gross income to $30,000. 
The following table identifies the Smiths’ asset portfolio 
and assumes that the assets are sold on December 31, 
1997. 

Holding Capital Capital 


Property Period Gaia Gains Rate Tax 


AT&T stock 6 mos, 30 days $8,000 39.6% 3,168 


IBM stock 88 mos, 19 days $4,900 20.0% 980 


stamp collection 79 mos,1ldays $60,000 28.0% 16,800 


apartment building 13 yrs, 1 day $190,000 25.0%’ 47,500 


qualified smail 51 mos, 5 days $90,000 20.0%° 18,000 


business stock 


The Smiths understand that the AT&T stock is consid- 
ered a short-term capital gain asset subject to ordinary 
income tax rates which are capped at 39.6 percent. The 
IBM stock will be taxed at the new long-term capital gains 
rate of 20 percent. Even though the Smiths owned the 
stamp collection for more than 18 months, the collection 
will be taxed at the old 28 percent capital gains rate. This 
results because the stamp collection is an asset which is 
part of a list of specific types of assets that are still sub- 
ject to the old 28 percent capital gains rate.? With respect 
to the sale of the apartment building, the Smiths were 
pleased to learn that the portion of the proceeds from the 
sale of the building equal to the accelerated depreciation 
is no longer subject to the ordinary income tax rate, and 
is now only taxed at the rate of 25 percent. The remaining 
portion of the sale proceeds will be taxed at the new re- 
duced capital gains rate of 20 percent. Because the Smiths 
were familiar with the 1993 tax act,’° they asked why they 
could not exclude the full 50 percent of the capital gains 
due on their qualified small business stock which they 
held for the required five-year period." Again, their tax 
advisor explained that Congress limited this exclusion to 
50 percent of the old 28 percent capital gains rate instead 
of the new 20 percent capital gains rate. 

The following table summarizes the capital gains tax 
treatment for the AT&T stock and the IBM stock assum- 
ing that they are sold on December 31, 1998: 


Holding Capital 
Period Gain 


Capital 


Property Gains Rate Tax 


AT&T stock 18 mos, 30 days $8,000 10.0% 800 


IBM stock 100 mos, 19 days $4,900 10.0% 490 


The Smiths’ effective tax rate for 1998 will be 15 per- 
cent if their adjusted gross income” is less than $40,000, 
after including 20 percent of the gains from the sales of 
capital assets. Thus, the above stock sales would be taxed 
at the 10 percent capital gains rate. 
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Therefore, if the Smiths’ adjusted gross income in 1998 
was $20,000, they could sell up to $100,000 worth of stock 
and still be subject to the 10 percent capital gains tax, 
because 20 percent of the taxable gain of $100,000 would 
be included in their adjusted gross income. Since their 
adjusted gross income would now be $20,000 plus $20,000 
(20 percent of 100,000) or $40,000, they would still be taxed 
at the 10 percent capital gains rate. If the Smiths sold 
$110,000 worth of stock, $100,000 would be subject to the 
10 percent capital gains rate, and $10,000 would be sub- 
ject to the 20 percent capital gains rate. 


Sale of Principal Residence 

The Tax Act amended the provisions pertaining to the 
treatment of the sale of a primary residence. The follow- 
ing example illustrates how the new rules apply to indi- 
vidual taxpayers. 

Bill and Mary Johnson are husband and wife and are 
U.S. citizens. They were married on January 1, 1950. On 
February 5, 1951, they purchased a house in Chicago, II- 
linois, for $30,000. In March 1985, they decided to move 
to Florida and purchase a beach house located on Longboat 
Key for $150,000. They sold their house in Illinois for 
$200,000 and excluded the $125,000 gain pursuant to IRC 
§121 and rolled over the remaining gain pursuant to IRC 
§1034.'* Their current tax basis is $105,000.'° The 
Johnsons now wish to sell their current house (which they 
have lived in continuously since the time they purchased 
it) for $800,000'* and buy a condominium in 1997 for 
$250,000. They consulted with their tax attorney on April 
15, 1997, to determine the tax consequences of the trans- 
action. 

The Johnsons told their tax attorney that they used their 
one-time capital gains exclusion in 1985 when they sold 
their home in I}linois. Due to their previous experience in 
selling a house, they believed that they would have to pay 
additional capital gains tax now, because they were not 
purchasing a condominium of greater or equal value. 

The tax attorney explained that Congress changed the 
rules governing the sale of a principal residence. He stated 
that under the old rules, the Johnsons would not be re- 
quired to pay capital gains on the sale of their primary 
residence provided that they: 1) purchased a house of equal 
or greater value within the 24 months prior to the sale of 
the old residence or within 24 months after the sale of the 
old residence; and 2) that the property being sold is the 
Johnsons’ primary residence." 

Then the tax attorney explained that the old rollover 
provisions contained in IRC §1034 and the one-time 
$125,000 gain exclusion on the sale of a primary residence 
contained in IRC §121 were repealed and replaced by the 
new IRC §121. 

New IRC §121 provides that the Johnsons can exclude 
up to $500,000'* of taxable gain on the sale of their princi- 
pal residence. In order to qualify, the Johnsons must meet 
three separate tests: 1) the ownership test; 2) the use test 
and 3) the one-sale-in-two-year test.'* Under the owner- 
ship test, the Johnsons must have owned the property for 
a minimum of two years out of the five years prior to the 
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sale of the primary residence. Under the use test, the 
Johnsons must have used the residence for a minimum of 
two years out of the five years prior to the sale of the pri- 
mary residence. Finally, under the one-sale-in-two-year 
test the Johnsons cannot exclude gain from the sale of 
their primary residence if they previously sold another 
primary residence within two years of the date that they 
intend to sell their current residence. 

There is, however, a transitional rule that would allow 
the Johnsons to choose, for exclusion purposes, either the 
old IRC §§121 and 1034 rules or the new IRC §121. This 
narrow exception applies to the sale of a primary resi- 
dence that occurred between May 6, 1997, and August 5, 
1997; or a closing that occurs after August 5, 1997, if a 
binding contract is executed before August 5, 1997, to sell 
the primary residence.” 

Assuming that the Johnsons sold their house during the 
1997 effective period under the transitional rule, the ques- 
tion then is: Which method would produce the best tax 
results? The amount realized upon sale is $695,000 (sales 
price $800,000 less tax basis of $105,000). Under the old 
rules, the Johnsons could not roll over this gain, because 
they are purchasing a condominium that does not equal 
or exceed the selling price of their house. Therefore, the 
Johnsons would be required to pay capital gains tax on 
their $695,000 gain. 

Under the new rules, the Johnsons satisfy all three of 
the foregoing tests contained in IRC §121. Consequently, 


they would be entitled to exclude $500,000 of the taxable 
gain upon the sale of their primary residence and would 
pay capital gains tax on $195,000 (sales price $800,000 
less tax basis of $105,000 less $500,000 IRC §121 exclu- 
sion). 

The requirements of the three-prong test as well as the 
applicable Tax Act can be better understood through an- 
other example. Ted and Susan Green were married on Feb- 
ruary 7, 1997. Ted, who was previously single, owns a 
house that he purchased on November 15, 1989, for 
$100,000 that is now worth $400,000. Susan recently sold 
her house on July 5, 1996, in anticipation of her marriage 
to Ted. The couple wants to sell Ted’s house on October 12, 
1997, and purchase another house for $450,000. The 
Greens believe that they will not have to pay any capital 
gains tax, because they will qualify for a tax-free rollover 
pursuant to IRC §1034. They decided to consult with their 
tax attorney prior to the sale of Ted’s house to make sure 
that they are correct. 

It is noted that the transitional rules period has expired, 
and, therefore, the new IRC §121 will apply. The tax at- 
torney explains that the Greens must meet the three tests 
described above in order for each of them to qualify for 
two $250,000 exclusions ($500,000 in the aggregate). Ted 
meets all three tests. However, Susan cannot use her 
$250,000 exclusion, because she fails all three tests. Ted 
can exclude his $250,000 gain. This means he has to pay 
capital gains tax on $100,000 (sales price of $450,000 less 
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basis of $100,000, less $250,000 IRC 
§121 exclusion). If the Greens wait 
until February 8, 1999, to sell Ted’s 
house, then both Ted and Susan will 
meet all three tests and be able to 
exclude the full $500,000 pursuant 
to IRC §121. 


But you didn’t 
tell your family. 


Then you 
haven't really 
decided to be 

a donor. 


Right now, thousands 
of people are dying, wait- 
ing for transplants. You 
want to save lives. So 
you've decided to be an 
organ and tissue donor. 
Maybe you’ve even 
signed something. But 
there’s still more you 
must do. You must tell 
your family now so they 
can carry out your deci- 
sion later. To learn more 
about donation and how 
to talk to your family, call 
I-800-355-SHARE. 


Conclusion 

The Taxpayer Relief Act of 1997 is 
intended to provide relief to many 
taxpayers by implementing new capi- 
tal gains tax rates. However, more 
meticulous records must be main- 
tained by taxpayers to qualify. The 
new rules relating to the sale of a 
primary residence provide tax relief 
to many taxpayers who wish to sell 
their large family homes and move 
to new smaller homes without incur- 
ring a large tax liability. However, 
the new rules also create taxable gain 
to certain taxpayers who would have 
otherwise qualified for tax-free 
rollover treatment under the old law 
had they purchased a house of 
greater or equal value. 

The Taxpayer Relief Act of 1997 is 
complicated and consequently has 
created many potential problems for 
taxpayers. Careful attention must be 
paid to when the assets were pur- 
chased, how long they were held and 
what requirements need to be satis- 
fied in order to receive favorable tax 
treatment. O 


1 All references made to the Internal 
Revenue Code shall mean the Internal 
Revenue Code of 1986 as amended. 

2 The taxpayers include: people, part- 
ners in a partnership, shareholders of an 
S corporation, trusts, and estates. 

3 1.R.C. §1221 generally defines a capi- 
tal asset as any property except: 1) in- 
ventory; 2) depreciable or real property 
used in a trade or business; 3) specified 
literary or artistic property; 4) business 
accounts or notes receivable; or 5) cer- 
tain U.S. publications. 

4 T.R.C. §§1222 and 1223. 

5 I.R.C. §§1(h)(8) and 1222. 

® T.R.C. §§1(h) and 1222(11). 

7 This assumes that the real estate was 
depreciated on the straight-line method 
and that for purposes of this example the 
entire gain is subject to I.R.C. §1250 gain. 
The author notes that in the real tax 
world, that $100,000 would actually be 
subject to 20 percent capital gains rate 
and that only $90,000, the amount sub- 
ject to depreciation which is the amount 
subject to I.R.C. §1250 gain, would be 
subject to the 25 percent capital gains 
rate. 

5 The current capital gains rate for the 
qualified small business stock is 20 per- 
cent. In order to qualify for the §1202 50- 
percent reduction (thereby creating a 14- 
percent rate), the Smiths would need to 
own the stock for at least five years com- 
mencing in 1993 (or no earlier than Au- 
gust 12, 1998). Also, I.R.C. §1(h) prohib- 
its the Smiths from using the lower 20 
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percent capital gains rate to obtain a 10 
percent rate (i.e., 50 percent of 20 per- 
cent new capital gains rate), instead the 
Smiths must use the old 28 percent tax 
rate (i.e., 50 percent of 28 percent) which 
would yield the 14 percent tax rate. 

L.R.C. §§1(h)(5) and 408(m). 

10 The Omnibus Budget Reconciliation 
Act of 1993 (Pub. L. No. 103-66) which 
added I.R.C. §1202. 

| For purposes of this example, the au- 
thor assumes that the Smiths have held 
the qualified small business stock even 
though the holding period would have 
begun in 1993 and would not meet the 
five-year period. 

2 The holding period for the AT&T stock 
if sold after December 3, 1998, is long- 
term. If the stock was sold before June 3, 
1998, then the holding period would be 
short-term and subject to ordinary in- 
come tax rates. In addition, if the stock 
was sold between June 3, 1998, and De- 
cember 3, 1998, then the holding period 
would be mid-term and subject to the old 
28 percent capital gains tax rate. 

13 T.R.C. §62. 

4 Pursuant to I.R.C. §1034, the 
Johnsons qualified for a tax- free rollover 
by living in their house as a primary resi- 
dence and purchasing a house of equal 
or greater value. 

15 The Johnsons’ tax computation is as 
follows: $170,000 gain realized on the sale 
of the primary residence ($200,000 sale 
price less $30,000 tax basis equals 
$170,000). Zero gain recognized 
($170,000 gain less $125,000 I.R.C. §121 
exclusion less $45,000 qualified tax roll 
over pursuant to I.R.C. §1034). The 
Johnsons’ tax basis is $105,000 (the dif- 
ference between the $150,000 cost basis 
and the $45,000 qualified tax rollover 
amount). 

16 The $800,000 is a net figure after real 
estate commission and expenses. 

17 T.R.C. §1034 and Treas. Reg. §1.1034- 
1(c)(3). 

18 The exclusion is $250,000 for a single 
taxpayer and $500,000 for a married 
couple. I.R.C. §121(b). 

19 Grecory B. McKEEN, CPA anp G. Dou- 
GLas Puckett, CPA, GuipE To 1997 Tax 
LEGISLATION, Ch.1, p.4 (Practitioner’s Pub- 
lishing Company (1997)); I.R.C. §§121(a) 
and (b). 

20 Taxpayer Relief Act of 1997 §312. 

21 McKeen and Puckett, supra, Ch. 2, p. 
15. 


Benjamin A. Jablow is a board-cer- 
tified tax attorney who is of counsel to the 
Sarasota law firm of Levin & 
Tannenbaum, PA. He received his J.D. 
from Creighton University and his LL.M. 
in taxation from the University of Florida. 
His practice areas include tax and estate 
planning, business, and real estate law. 

This article is submitted on behalf of 
the Tax Law Section, Lauren Young 
Detzel, chair, and Michael D. Miller and 
Lester B. Law, editors. 
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Capital Gains Rate Schedule*' 


Type of Property 


Period Held 


Date Sold 


or Exchanged 


Maximum 
Rate 


Capital assets, 
other than those 
listed below 


12 months or less 


Before 5/7/97 
After 5/7/97 


39.6% 
39.6% 


More than 12 months, 
but not more than 18 
months 


Before 5/7/97 
After 5/6/97, 
but before 
7/29/97 
After 7/28/97 


28% 


More than 18 months 


Before 5/7/97 
After 5/6/97 


Gain attributable 
to all depreciation 
on §1250 
property 


12 months or less 


Before 5/7/97 
After 5/6/97 


More than 12 months, 
but not more than 18 
months 


Before 5/7/97 
After 5/6/97, 
but before 
7/29/97 
After 5/28/97 


More than 18 months 


Before 5/7/97 
After 5/6/97 


Collectibles (i.e., 
art, rugs, antiques, 
metal, gems, 
stamps, coins, that 
are capital assets) 


12 months or less 


Before 5/7/97 
After 5/6/97 


More than 12 months, 
but not more than 18 months 
More than 18 months 


Before 5/7/97 
After 5/6/97 
Before 5/7/97 
After 5/6/97 


Qualified small 
business stock 
issued after 
8/10/93 


12 months or less 


Before 5/7/97 
After 5/6/97 


More than 12 months, 
but not more than 18 months 


Before 5/7/97 
After 5/6/97, 
but before 
7/29/97 
After 7/28/97 


More than 18 months, but 
not more than 5 years 
More than 5 years 


Before 5/7/97 
After 5/6/97 
N/A 


a. Capital gains subject to the 20 percent maximum rate are taxed at 10 percent to the extent they would 
otherwise be taxed in the 15 percent tax bracket. 


b. If qualified small business stock is held for more than five years, the taxpayer can exclude 50 percent of 
the gain on its sale or exchange. The 28 percent maximum capital gains rate applies to this stock, so the 
effective maximum capital gains rate is 14 percent. Since the stock must be issued after August 10, 1993, 


the earliest that anyone can hold the stock for more than five years is August 12, 1998. 
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20% 
39.6% 
28% 

| 25% 

28% 
39.6% 

28% 
28% 
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Sleeping with the Enemy 


Litigation Loan Agreements: Are They Legal? 


n multi-party litigation there 

often comes a time when glo- 

bal settlement cannot be 

achieved, yet one defendant 
still wants to settle out of the law- 
suit. In such circumstances, litiga- 
tion loan agreements may be useful 
settlement tools, particularly where 
the existence of and amount of dam- 
ages are not in substantial dispute 
and where the main issue in the case 
is liability. 

A settlement incorporating a liti- 
gation loan agreement usually in- 
volves two separate payments to the 
plaintiff—one a nonrefundable 
settlement payment, the other a 
“litigation loan.” The litigation loan 
is to be used by the plaintiff to help 
fund its continuing litigation against 
the nonsettling defendants. More of- 
ten than not, the “loan” is required 
to be repaid only if the plaintiff ulti- 
mately obtains a judgment or settle- 
ment from the nonsettling defen- 
dants that is in excess of some 
predetermined amount. Typically, 
the greater the plaintiff’s ultimate 
recovery against the nonsettling de- 
fendants, the more of the litigation 
loan the plaintiff will have to repay. 

Both the plaintiff and the defen- 
dant seeking settlement can benefit 
from the use of a litigation loan 
agreement. The plaintiff is able to 
obtain an increased minimum settle- 
ment amount (because the settling 
defendant will pay a little more when 
a portion of the payment, the loan 
amount, is subject to repayment), 
while the defendant is able to settle 
completely out of the case, secure in 
the knowledge that its monetary ex- 
posure can go nowhere but down. 
These advantages encourage settle- 


by R. H. Farnell Il 


Florida courts should 
not undermine the 
settlement of civil 
actions by holding 

litigation loan 
ageements 
champertous or 
invalid Mary Carter 
agreements. 


ment of litigation, albeit only as to 
some of the parties. 

However, under a litigation loan 
agreement, the settling defendant is 
clearly financing the plaintiff’s con- 
tinuing litigation against the 
nonsettling defendants, and the set- 
tling defendant also has an unmis- 
takable financial stake in the out- 
come of the remaining case. Further, 
the settling defendant’s maximum 
liability in the overall case is directly 
tied to and inversely proportional to 
the nonsettling defendants’ liabil- 
ity—as the financial exposure of the 
nonsettling defendants goes up, the 
financial exposure of the settling 
defendant goes down. This inverse 
liability relationship provides a fi- 
nancial incentive for the settling 
defendant to cooperate with the 
plaintiff in the ensuing litigation, 
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and to “stick it to” the nonsettling 
defendants in deposition testimony, 
trial testimony, etc. In light of the 
public policy concerns against finan- 
cially underwriting another’s litiga- 
tion and in favor of full, fair, and open 
advocacy, are litigation loan agree- 
ments champertous' or invalid Mary 
Carter agreements?” 


Champerty 

By settling out of a lawsuit yet still 
retaining a financial interest in its 
outcome, is a settling defendant en- 
tering into an illegal,*? champertous 
agreement? 

In Florida, champerty exists only 
where a person 1) who has no inter- 
est in a controversy 2) agrees to fi- 
nancially underwrite the controversy 
3) in exchange for some part of the 
proceeds to be recovered in the en- 
suing litigation.‘ In the typical liti- 
gation loan agreement, the settling 
defendant obviously “financially un- 
derwrites” part of the controversy 
and in exchange for that financial 
backing expects to receive, or at least 
expects the right to receive, “some 
part of the proceeds” to be recovered 
in the ensuing litigation. In addition, 
once the settling defendant enters 
into the litigation loan agreement 
and settles out of the case, it clearly 
has no interest in the controversy 
other than its financial interest in 
the lawsuit’s final outcome. At first 
look, then, a litigation loan agree- 
ment may seem champertous. How- 
ever, a closer analysis of the “no in- 
terest in the controversy” element of 
champerty reveals a significant dis- 
tinction between a champertous 
agreement and a litigation loan 
agreement. 


& 
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Specifically, while a defendant who 
has settled out of a case may techni- 
cally have “no interest in the contro- 
versy,” it certainly did have an inter- 
est in the controversy prior to the 
time of its settlement. By definition, 
then, a litigation loan agreement is 
an agreement which, at the time it 
was entered, was between two par- 
ties to a lawsuit, not between a party 
and a stranger to the suit. The fact 
that the settling defendant becomes 
a nonparty upon compliance with the 
settlement documents does not 
change the original nature of the liti- 
gation loan agreement as an agree- 
ment between two parties. Accord- 
ingly, the element of champerty 
which requires that the agreement 
be between a party and a person who 
has no interest in the controversy is 
not met in those cases settled 
through use of litigation loan agree- 
ments. 

The argument that a litigation 
loan agreement is not an agreement 
entered into between a party and 
some person with “no interest in the 
controversy” is further supported by 
a review of the underlying policy rea- 
sons for our rules against champerty. 
Specifically, champerty, as a species 
of maintenance,° exists only in those 
circumstances in which one inter- 
meddles in a suit in which one has 
no independent concern.’ A compo- 
nent of this “intermeddling” aspect 
of champerty is that the “officious 
intermeddling” of the otherwise 
uninvolved third party be under- 
taken “for the purpose of stirring up 
litigation and _ strife [or to] 
encourag[e] others either to bring 
[an] action or to. . . defen[d a suit] 
which they have no right to” bring or 
defend.’ It simply cannot be argued 
that a defendant in a pending law- 
suit who decides to settle out of a case 
by entering into a litigation loan 
agreement is entering into the agree- 
ment for “the purpose of stirring up 
litigation and strife” or to encourage 
the improper bringing or defense of 
a lawsuit. Rather, such a defendant 
enters into a litigation loan agree- 
ment to end litigation and strife. 

In sum, although litigation loan 
agreements may superficially seem 
to meet the elements of champerty, 


they are not, in fact, agreements be- 
tween a party to a lawsuit and some 
third person with no real interest in 
the case. Further, the main evil to be 
prevented by the prohibition against 
champerty, the stirring up of unnec- 
essary litigation and strife, simply 
does not occur in settlements employ- 
ing litigation loan agreements. To the 
contrary, litigation loan agreements 
encourage the opposite; that is, they 
facilitate settlement and the extin- 
guishment of litigation and strife. 
Accordingly, litigation loan agree- 
ments should not be held violative of 
our laws against champerty.® 


Mary Carter Prohibitions 

Even where a litigation loan agree- 
ment is not champertous, is it, none- 
theless, an invalid Mary Carter 
agreement? 

“A ‘Mary Carter Agreement’... 
is ...acontract by which one co-de- 
fendant secretly agrees with the 
plaintiff that, if such defendant will 
proceed to defend himself in court, 
his own maximum liability will be 


diminished proportionately by in- 
creasing the liability of the other co- 
defendants.”® Although a litigation 
loan agreement may provide that a 
settling defendant’s ultimate maxi- 
mum liability will decrease in pro- 
portion to the increasing liability of 
the nonsettling defendants, the other 
elements of a Mary Carter agree- 
ment—secrecy and the continued 
participation of the settling defen- 
dant in the lawsuit—are not present. 
That is, where a settling defendant is 
dismissed out of a case, the fact of 
settlement obviously is not secret, and, 
since the settling defendant is dis- 
missed out, it certainly will not pro- 
ceed to defend itself as a party in court. 

In Dosdourian v. Carsten, 624 So. 
2d 241, 246 (Fla. 1993), the Florida 
Supreme Court declared Mary Carter 
agreements invalid. They were de- 
clared invalid because of the inher- 
ent unfairness that occurs in any 
trial where a settling defendant is 
allowed to remain in a case as a 
nominal party, and is allowed to uti- 
lize its technical, fictional status as 


SPECTRUM INTERNATIONAL FUND: 


EFFECTIVE DIVERSIFICATION 
ABROAD IN ONE EASY STEP 


Spectrum puts more of the world’s investment opportunities 
within easy reach. The Spectrum International Fund integrates a 
broad range of overseas investments into a single fund for maximum 
convenience and diversification. The fund invests in a diversified 
group of up to 10 T. Rowe Price funds that focus primarily on inter- 
national stocks and even provide some foreign bond exposure. 
Watching the world for you. Our investment professionals monitor 
economic, political, and general market conditions for you, gradually 
adjusting the mix of funds to offer the potential for more consistent 


long-term returns with reduced risk. 


Of course, investing overseas involves special risks, including 
the volatility of currency exchange rates and, in some cases, limited 
geographic focus, political and economic instability, and relatively 
illiquid markets. $2,500 minimum investment ($1,000 for IRAs). No 


sales charges. 


ask | Gall 24 hours for 
kit 
including a prospectus 
ROTH 
IRA | 1-800-541-8312 


www. troweprice.com 


Invest With Confidence 


T:RowePrice 


The performance of the Spectrum International Fund will depend on the performance of the T. Rowe Price funds in which 
it invests. Read the prospectus carefully before investing. T. Rowe Price Investment Services, Inc., Distributor. sPF039879 


THE FLORIDA BAR JOURNAL/FEBRUARY 1998 29 


Loa 
Ste 


a party to advance the plaintiff's po- 
sition, rather than its own."° Specifi- 
cally, the Dosdourian court was con- 
cerned that: 

Defendants who have allegedly settled 
remain parties throughout the ... suit, 
even through trial. As a consequence, 
these defendants remain able to partici- 
pate in jury selection [and use peremp- 
tory challenges to empanel a plaintiff- 
friendly jury, effectively allotting more 
challenges to the plaintiff’s side of the 
litigation and less to the defendant’s.] 
They present witnesses and cross-exam- 
ine the witnesses of the plaintiff by lead- 
ing questions. They argue to the trial 
court the merits and demerits of motions 
and evidentiary objections. Most signifi- 
cantly, the party status of settling defen- 
dants permits them to have their coun- 
sel argue points of influence before the 
jury.” 

None of these concerns, however, 
are risks in litigation loan agree- 
ments, for under such agreements, 
the settling defendant will not re- 
main a party in the case. Rather, it 
will be dismissed out, and will have 
no ability to participate in jury se- 
lection, no opportunity to present 
witnesses or cross-examine wit- 
nesses, no ability to argue motions 
or evidentiary objections to the court, 
and no opportunity to have its coun- 
sel argue points of influence before 
the jury. Simply put, where a settling 
defendant is dismissed from a case, 
a Mary Carter agreement does not 
exist.!? 

Accordingly, as settling defendants 
who utilize a litigation loan agree- 
ment will not remain in the case af- 
ter settlement, and as the fact of 
settlement between the plaintiff and 
the settling defendant will not be 
secret, a litigation loan agreement 
should not be considered an invalid, 
Mary Carter-type agreement by 
Florida courts. Litigation loan agree- 
ments may well make for strange 
bedfellows, but they simply do not 
raise the same dangers to a fair trial 
as Mary Carter agreements. 


Conclusion 


A litigation loan agreement is a 
creative tool for settling litigation 
which guarantees a plaintiff a mini- 
mum recovery, but which is made 
palatable to settling defendants (or 
their insurers) by a provision which 
has the potential to reduce settle- 


ment costs. Such an agreement can- 
not fairly be viewed as a “champer- 
tous” agreement entered into by 
intermeddlers seeking to stir up liti- 
gation, nor as a Mary Carter-type 
settlement which requires a settling 
defendant to stay in the case and 
participate in trial to advance se- 
cretly the plaintiff’s, rather than its 
own, interests. To the contrary, a liti- 
gation loan agreement is simply a 
tool to be used in achieving a negoti- 
ated, fair resolution of ongoing, of- 
ten very complicated, litigation. The 
public policy of Florida is to encour- 
age settlement of civil actions,'® and 
litigation loan agreements further 
that public policy. Florida courts 
should not undermine the settlement 
of civil actions by holding litigation 
loan agreements champertous or in- 
valid Mary Carter agreements. UO) 


1Champerty is “[a] bargain by a 
stranger with a party to a suit, by which 
[the stranger] undertakes to carry on the 
litigation at his own cost and risk, in con- 
sideration of receiving, if successful, a 
part of the proceeds . . . sought to be re- 
covered [in the lawsuit].” Nationwide 
Mutual Ins. Co. v. McNulty, 229 So. 2d 
585, 586 (Fla. 1969) (quoting BLack’s Law 
Dictionary 292 (4th ed. 1951)). 

2 A Mary Carter agreement is a species 
of settlement agreement made famous, 
or infamous, by the case of Booth v. Mary 
Carter Paint Co., 202 So. 2d 8 (Fla. 2d 
D.C.A. 1967), criticized by Ward v. Ochoa, 
284 So. 2d 385 (Fla. 1973). The term is 
now generally applied to settlement 
agreements in which one defendant in a 
multi-defendant lawsuit “settles out” of 
a case, yet retains “a financial stake in 
the outcome of the case and .. . remains 
a party to the litigation.” Elbaor v. Smith, 
845 S.W.2d 240, 247 n.13 (Tex. 1992). 

3 See Fia. Stat. §877.01 (1995) (making 
champerty a first degree misdemeanor). 

* Kraft v. Mason, 668 So. 2d 679, 682 
(Fla. 4th D.C.A.), rev. dismissed, 679 So. 
2d 773 (Fla. 1996). See also Harry Pep- 
per & Assocs., Inc. v. Lasseter, 247 So. 2d 
736, 737 (Fla. 3d D.C.A.), cert. denied, 252 
So. 2d 797 (Fla. 1971); 9 Fia. Jur. 2p 
Champerty and Maintenance §1 (1979). 

5 Maintenance “consists of maintaining, 
supporting, or promoting the litigation of 
another.” Biack’s Law Dictionary 157 
(abr. 6th ed. 1991). 

® 9 FLa. Jur. 20 Champerty and Main- 
tenance §1 (1979). 

7 Kraft v. Mason, 668 So. 2d at 682 
(quoting 9 FLa. Jur. 20 Champerty and 
Maintenance §1 (1979)). See also Fia. 
Stat. §877.01 (1995) (requiring as an ele- 
ment of criminal champerty “the intent 
and purpose of stirring up strife and liti- 
gation”). 
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8 See, e.g., Anderson v. Trade Winds En- 
terprises Corp., 241 So. 2d 174, 177 (Fla. 
4th D.C.A. 1970) (no champerty found be- 
cause “there was... no officious inter- 
meddling by anyone in a law suit, [and] 
there was no bargaining between any 
person not involved in a lawsuit to ac- 
quire an interest in a matter in litiga- 
tion”), cert. denied, 244 So. 2d 432 (Fla. 
1971); Amerifirst Bank v. Bomar, 757 F. 
Supp. 1365 (S.D. Fla. 1991) (holding that 
an agreement to share in litigation pro- 
ceeds was not champertous because it 
was entered into as part of a broader 
agreement to settle other, ongoing litiga- 
tion). See also Nationwide Mutual Ins. 
Co. v. McNulty, 229 So. 2d 585 (Fla. 1969). 

®° Dosdourian v. Carsten, 624 So. 2d 241, 
243 (Fla. 1993). 

10 Td. at 243. 

1 Td. at 243, 246. 

2 See, e.g., Dosdourian, 624 So. 2d at 
246 (holding that “any agreement which 
requires the settling defendant to remain 
in the litigation” is an invalid Mary 
Carter agreement) (emphasis added); 
Garrett v. Mohammed, 686 So. 2d 629, 
630 (Fla. 5th D.C.A. 1996) (holding that 
a “high-low” agreement did not pose the 
same dangers as a Mary Carter agree- 
ment because under the challenged high- 
low agreement the settling defendant 
“was not required to remain in the liti- 
gation. She was free to either participate 
in the litigation or to walk away.”), rev. 
denied, 1997 Fla. LEXIS 1150 (Fla. June 
23, 1997); Peterson v. Morton F. Plant 
Hosp. Ass’n, 656 So. 2d 501, 503 (Fla. 2d 
D.C.A.) (holding that although a settling 
defendant remained in the case as a 
nominal party, the settlement agreement 
was not an invalid Mary Carter agree- 
ment because the settling defendant 
“played no role in the trial”), rev. denied, 
664 So. 2d 249 (Fla. 1995); Elbaor uv. 
Smith, 845 S.W.2d 240, 247 n.14 (Tex. 
1992) (relied on by the Florida Supreme 
Court in Dosdourian and stating that 
“[o]bviously, a Mary Carter agreement 
would not exist if a settling defendant 
[were to] acquire a financial interest in 
the outcome of the trial and then testifly] 
at [the] trial as a non-party witness”). 

13 JFK Medical Ctr. Inc. v. Price, 647 So. 
2d 833, 834 (Fla. 1994). 
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Law 


Director Conflicts of Interest 


Under the Florida Business Corporation Act 
Hidden Shoals in a Safe Harbor 


he Florida Business Corpo- 
ration Act, F.S. §607.0832, 
provides a safe harbor pro- 
cedure to insulate transac- 
tions from shareholder challenges 
based on a director’s conflict of in- 
terest. However, the statute, as pres- 
ently drafted, may create a false 
sense of predictability and finality 
for interested director transactions 
insofar as technical compliance with 
the procedural provisions for disin- 
terested director approval may not 
foreclose judicial inquiry into the 
substantive fairness of the transac- 
tion. 

A growing number of courts have 
interpreted the Model Business Cor- 
poration Act provision, which forms 
the basis for Florida’s present 
director’s conflict of interest statute, 
as requiring the transaction both to 
pass the safe harbor procedures and 
be substantively fair to the corpora- 
tion in order to obtain full immunity 
from judicial scrutiny. In light of this 
trend, the following discussion will 
review Florida’s current statute, con- 
sider two recent model legislation 
proposals, and conclude with a rec- 
ommendation regarding the direc- 
tion that the Florida Legislature 
should take in order to provide in- 
terested director transactions with 
adequate protection from judicial 
scrutiny. 


The Development 
of Present Statute 

At common law, interested direc- 
tor transactions were voidable, re- 
gardless of whether the transaction 
was fair or approved by a majority 
of disinterested shareholders or di- 
rectors. A director’s participation in 


by Gardner Davis 


A literal reading 
suggests procedural 
compliance affords 
absolute insulation 
from judicial scrutiny, 
but case law indicates 
the court may reach 
the substantive 
fairness of the 
conflict transaction. 


any interested transaction was 
treated as a breach of the director’s 
duty of loyalty to the corporation. As 
corporate management became more 
complicated, this approach became 
impractical, and in 1969, the Ameri- 
can Bar Association’s Committee on 
Corporate Laws introduced §41 to 
the Model Business Corporation Act. 
Section 41, and its successor, §8.31, 
adopted in 1984, created safe har- 
bor procedures by which conflict of 
interest transactions between corpo- 
rations and their directors could be 
salvaged, while at the same time 
corporations and their shareholders 
could be protected against unfair 
dealing by self-aggrandizing direc- 
tors. 

The procedure basically requires 
that the interested director disclose 
the conflict to either the sharehold- 
ers or the board of directors (depend- 
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ing on which group functions as the 
decisionmaker of the corporation), 
and that they approve the transac- 
tion by a majority vote after gaining 
knowledge of the conflict. If ap- 
proved, the transaction will be en- 
compassed by the safe harbor, and 
the presumptions of the business 
judgment rule will shield the trans- 
action. 


Provisions for Interested 
Director Transactions 

Florida’s statutory provision re- 
garding directors’ conflict of interest 
transactions is E.'S. §607.0832. The 
language of §607.0832 closely re- 
sembles that of the 1984 model act 
provision 8.31, providing a safe har- 
bor for interested director transac- 
tions if the director discloses the con- 
flict and if the transaction is 
approved by a majority of disinter- 
ested directors or shareholders, or if 
the transaction is fair to the corpo- 
ration at the time it is made. Nota- 
bly, the Florida statute does not re- 
quire that the director disclose the 
material facts of the conflicting in- 
terest; the director must only dis- 
close the fact that the relationship 
or interest exists. 

The disjunctive language of both 
the model act provision 8.31 and the 
Florida statute suggests that the 
burden of establishing fairness is 
lifted from the director once he or she 
discloses the conflict, and the trans- 
action meets the approval of a ma- 
jority of disinterested directors or 
shareholders. The disjunctive lan- 
guage also suggests that a transac- 
tion is valid even if the director does 
not disclose his or her interest to the 
directors or shareholders, provided 
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that the transaction is fair to the 
corporation. Since the Florida judi- 
ciary has not directly addressed the 
question of whether fairness is re- 
quired on all interested transactions, 
confusion exists regarding whether 
the fairness standard in Florida is 
conjunctive or disjunctive. 

According to older Florida case law, 
any transaction was required to meet 
a basic standard of fairness, regard- 
less of whether the director disclosed 
his or her interest to the disinter- 
ested directors or shareholders.’ In 
recent decisions, Florida courts have 
emphasized the importance of main- 
taining this standard of fairness by 
holding that the fairness of a trans- 
action is a defense to the claim of self- 
dealing.” If one reads §607.0832 
within the context of this historical 
importance of maintaining a stan- 
dard of fairness in interested direc- 
tor transactions, it appears that 
§607.0832 should be interpreted to 
require that the transaction be fair 
to the corporation, regardless of 
whether the safe harbor procedures 
were met. 

Professor Stuart Cohn and Stuart 
Ames, in their commentary to the 
Florida Business Laws Annotated, 
appear to agree with this interpre- 
tation.* They state that since the 
purpose of the statutory provision is 
to overcome the automatic voidability 
of transactions at common law, it 
would appear that the legislature did 
not intend to remove conflict of inter- 
est transactions from traditional stan- 
dards of fairness. Cohn andAmes sug- 
gest that if the transaction is fair and 
reasonable to the corporation, the ap- 
proval process is not relevant to its 
validity; however, they do not believe 
that the reverse is true—that if the 
transaction is approved, fairness is ir- 
relevant. They note that the statute 
does not automatically validate trans- 
actions or contracts that come within 
its purview. 

The 1996 case of Sunrise Island, 
Ltd. v. Goldman Sachs & Co., 203 
B.R. 171, 175 (Bankr. N.D. Okla. 
1996), somewhat clarifies the ques- 
tion of whether FS. §607.0832 should 
be interpreted conjunctively or dis- 
junctively. The U.S. Bankruptcy 
Court for the Northern District of 
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It appears §607.0832 
should be interpreted 
to require that the 
transaction be fair to 
the corporation, 
regardless of whether 
the safe harbor 
procedures 
were met. 


Oklahoma, applying Florida law in 
a director’s conflict of interest case, 
held that when an interested trans- 
action is challenged, the interested 
director must obtain approval by a 
majority of the fully informed direc- 
tors or shareholders and the direc- 
tor also must establish fairness, or 
the transaction is voidable. Although 
this case is not directly on point since 
neither the directors nor the share- 
holders initially approved the trans- 
action, the decision does support the 
conjunctive interpretation which re- 
quires an interested transaction to 
be substantively fair to the corpora- 
tion, even with director or share- 
holder approval. 


Delaware Approach 

Delaware’s conflict of interest stat- 
ute, Del. Code Ann. tit. 8, §144, is 
similar to those of Florida and the 
other states which have adopted 
§8.31 of the model act. Section 144 
provides that an interested director 
transaction is not voidable solely be- 
cause of a conflict of interest, pro- 
vided that: a) there has been full dis- 
closure of the conflict and the 
material facts relating to the trans- 
action; and b) there has been good 
faith approval by a majority of disin- 
terested directors or shareholders. 
Once this disclosure and approval 
occurs, the business judgment rule 
applies to protect the transaction 
from judicial scrutiny. Otherwise, the 
transaction will be held valid if the 


directors can demonstrate that the 
transaction is fair to the corporation. 

The Delaware courts use a rather 
unique analogy when articulating 
the reasoning behind their safe har- 
bor procedures. The purpose of §144 
is to “remove the interested director 
cloud” from a transaction and bring 
it within the protection of the busi- 
ness judgment rule.* Since the key 
to upholding an interested transac- 
tion is the approval of some neutral 
decisionmaking body, a transaction 
may be sheltered from shareholder 
challenge if approved by either a 
committee of independent directors, 
the shareholders, or the courts.® This 
means that if the interested director 
does not disclose the conflict to the 
shareholders or to the board (or 
where shareholder control by inter- 
ested directors precludes indepen- 
dent review), the director can “re- 
move the taint of interestedness” by 
proving the entire fairness of the 
transaction. The Delaware Supreme 
Court has applied a two-tiered analy- 
sis when testing for fairness: appli- 
cation of §144 coupled with an intrin- 
sic fairness test.® 

By realizing the importance of 
maintaining some substantive fair- 
ness standard against which inter- 
ested transactions may be measured, 
the Delaware courts adhere to the 
following subtle distinction: Al- 
though procedural fairness can 
equate to substantive fairness in 
some situations, there might be oc- 
casions when it does not.’ Delaware’s 
fairness standard is met if the court 
can view the deal as the result of an 
arm’s length transaction. If a corpo- 
ration employs a special committee 
consisting of outside directors to re- 
view the transaction, this standard 
has been met; anything less might 
not prove to be fair. 


Substantive Fairness Test 
The judicial history regarding in- 
terested director transactions reveals 
a trend of doubts about whether the 
process of disinterested director vali- 
dation can be a reliable proxy for 
substantive fairness. Recent social 
research on group dynamics has 
raised the issue of a structural bias 
concerning whether disinterested 
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directors are in fact truly disinter- 
ested—this suggests a need for sub- 
stantive safeguards in the conflict of 
interest field.* 

In Remillard Brick Co. v. 
Remillard-Dandini Co., 109 Cal. App. 
2d 405, 241 P.2d (1952), the Califor- 
nia court of appeals refused to up- 
hold transactions that were “unfair 
and unreasonable to the corporation” 
even if there was technical compli- 
ance with the portions of the statute 
that required disclosure of the con- 
flicting interest, as well as ratifica- 
tion by the directors. Similarly, in Jn 
re Whellabrator Technologies, 663 
A.2d 1194 (Del. Ch. 1995), a Dela- 
ware court held that fully informed 
shareholder ratification does not au- 
tomatically extinguish duty of care 
and duty of loyalty claims. In Globe 
Woolen Co. v. Utica Gas & Electric 
Co., 224 N.Y. 483, 491, 121 N.E. 378, 
380 (1918), Judge Cardozo required 
fairness despite independent com- 
mittee ratification because in reach- 
ing its decision, the ratifying commit- 
tee depended entirely on the superior 


knowledge of an interested party. 
Although the transaction would not 
have passed scrutiny under the 
model act provisions since the inter- 
ested director failed to disclose the 
conflict, Cardozo’s primary concern 
was with the unfairness of the con- 
tract and its consequences—the pro- 
cedure of director approval masked 
the lack of underlying substantive 
fairness. In response to the model 
act’s disjunctive standard of either 
requiring disinterested validation or 
fairness, most courts have inter- 
preted §8.31 as simply providing a 
method of avoiding the automatic 
voidability review, without changing 
the requirement that a transaction 
be fair.’ 


Model Business Corporation 
Act, Subchapter F 

In 1988, the Committee on Corpo- 
rate Laws emerged with a new ap- 
proach to directors’ conflicts of inter- 
est, embodied in the new Subchapter 
F. Subchapter F attempts to enhance 
certainty by exhaustively defining 


both the terms of the provisions gov- 
erning interested director transac- 
tions and the scope of the provisions 
themselves. Subchapter F also delin- 
eates the safe harbor procedures for 
interested director transactions more 
specifically than its predecessors, 
and it specifies under what condi- 
tions judicial intervention is appro- 
priate. In sum, Subchapter F is more 
regulatory in nature, and it is delib- 
erately weighted toward bright-line 
specificity and predictability. 

The primary argument against the 
model act amendments is that Sub- 
chapter F goes too far in loosening 
the standards that apply to a 
director’s duty of loyalty and a 
transaction’s substantive fairness. 
Under Subchapter F, any transaction 
that passes through the procedural 
requirements of disclosure and direc- 
tor/shareholder approval would auto- 
matically be presumed to be substan- 
tively fair by the judiciary, and could 
be reviewed only on the basis of the 
statutory procedural requirements. 

Even if one accepts the assumption 
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that shareholder ratification means 
that the approved transaction is au- 
tomatically fair to the corporation, 
the same assumption of fairness can- 
not necessarily be made regarding 
disinterested director approval. In 
my opinion, Subchapter F, with its 
reliance on technical definitions of 
what constitutes a conflict of inter- 
est, does not go far enough to ensure 
procedural fairness in the disinter- 
ested director approval process, 
much less substantive fairness. 


American Law 
institute Approach 

In 1986, the American Law 
Institute’s Corporate Governance 
Project (ALI) proposed a safe harbor 
statute, §5.02 of the Principles of 
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Corporate Governance, which takes 
a conjunctive, as opposed to a dis- 
junctive, approach to the fairness 
standard of interested director trans- 
actions.!° The underlying perspective 
taken by the ALI drafters is that all 
interested transactions are per se 
suspect, and that due to structural 
bias, even disinterested directors are 
not always capable of protecting 
stockholders from overreaching fidu- 
ciaries. Under the ALI proposal, if a 
transaction is not approved by a 
majority of disinterested directors or 
shareholders, the interested director 
bears the burden of proving the fair- 
ness of the transaction. Conversely, 
if a transaction is approved by a 
majority of directors, it can still be 
challenged on fairness grounds, but 
the burden shifts to the plaintiff to 
prove that the transaction is unfair. 
If the transaction is approved or sub- 
sequently ratified by the disinter- 
ested shareholders, the burden shifts 
to the party challenging the transac- 
tion, and the level of proof required 
is that the transaction constituted a 
waste of corporate assets. 


Conclusion 

I believe Florida’s conflict of inter- 
est statute is flawed because a literal 
reading suggests that procedural 
compliance affords absolute insula- 
tion from judicial scrutiny, but the 
emerging case law indicates that a 
court actually may reach the sub- 
stantive fairness of the conflict 
transaction. Moreover, if a court be- 
comes involved, the statute provides 
no guidance regarding the appropriate 
parameters for judicial review. In light 
of this interpretative discrepancy, the 
question becomes whether Florida 
should adopt a different statutory 
standard, retain the present statute 
and allow the fairness standard to be 
judicially determined, or wait to see 
whether the Committee on Corporate 
Laws proposes a better alternative 
under the next round of revisions to 
the model act. 

If revision of Florida’s statute is 
warranted at this time, I believe the 
legislature should adopt theALI pro- 
posal, in which the fairness require- 
ment is tempered by a burden-shift- 
ing provision. However, I recommend 
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that any legislative action be post- 
poned until the Committee on Cor- 
porate Laws completes its current 
efforts to revise substantially the 
model act provisions regarding the 
duty of loyalty, the duty of care, and 
interested transactions. In the in- 
terim, Florida counsel must be mind- 
ful that the present statutory safe 
harbor provides less safety than 
meets the eye. O) 
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“Criminal Lawyers” or “Lawyer Criminals”? 


Ethics of the Criminal Defense Bar Under Attack 


A stranger approached a farmer and 
the following conversation ensued: 

Stranger: Do you have any criminal 
lawyers around here? 

Farmer: We think so, but we just 
haven’t been able to prove it yet. 


his apocryphal encounter 
epitomizes that for those to 
whom “legal ethics” is an 
oxymoron, there is no differ- 
ence between “criminal lawyers” and 
“lawyer criminals.” As exemplified 
by the stranger-farmer parable, the 
all-too-familiar denigration of law- 
yers by the public has unfortunately 
spilled over into certain segments of 
the bar itself, pitting private practi- 
tioners, and especially criminal de- 
fense lawyers, against prosecutors. 

There is a great deal of consterna- 
tion in the ranks of the criminal de- 
fense bar that its members are be- 
ing singled out unfairly for 
investigation and prosecution.! This 
concern is understandable when 
viewed from the perspective of the 
large number of attorneys who have 
been indicted, prosecuted, and con- 
victed (either by plea or trial) in the 
recent past.” These convictions have 
included murder-for-hire, political 
corruption, obstruction of justice, ju- 
dicial corruption, tax evasion, and 
drug offenses. 

It is alarming that so many mem- 
bers of the bench and bar have ended 
up on the wrong side of courtrooms 
throughout the United States. But 
interspersed with convictions (which 
validate the public perception that 
far too many lawyers are crooks) 
have been noteworthy acquittals 
(which validate the defense bar’s sus- 
picion that prosecutors sometimes 
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If conduct will not 
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re-examined. 


are too quick to jump to conclusions). 
See, e.g., United States v. Brown, 79 
F.3d 1550 (11th Cir. 1996) (lawyer- 
president of real estate development 
company’s conviction for conspiring 
to defraud home buyers overturned 
because of insufficient evidence that 
conduct was criminal); U.S. v. Kelly, 
888 F.2d 732 (11th Cir. 1989) (re- 
versed conviction of criminal defense 
attorney for conspiracy to possess 
with intent to distribute cocaine and 
aiding and abetting cocaine distribu- 
tion where allegation was that law- 
yer knew about cocaine one client 
was holding for another client and 
by refusing to help in transferring 
drug out of client’s possession, law- 
yer criminally aided and abetted 
client’s continued possession). 

The skirmishing and jousting be- 
tween prosecutors and criminal de- 
fense counsel, which usually is a 


healthy outgrowth of competitive ri- 
valry, has taken a nasty turn in re- 
cent years. The enmity that seems 
to exist between some members of 
the defense bar and prosecutors is 
manifested in the following reported 
comments: 

* “You’re a two-faced hypocritical 
bastard just like the rest [of the de- 
fense bar].”° 

¢ “The U.S. attorneys who prosecute 
your clients are young scumheads.” 
¢ “Most of the judges who hear our 
cases are disgusting pieces of s__.”4 

Venomous, ad hominem attacks con- 
ducted publicly evidence the rancor 
permeating the relationship between 
defense counsel and prosecutors and 
ignore the fact that gratuitous insults 
demean the profession as well as the 
speaker/author. The Bar condemns 
such verbal excess. The Guidelines for 
Professional Conduct of The Florida 
Bar Trial Lawyers Section (1995) 
notes, “[A] lawyer should avoid dispar- 
aging personal remarks or acrimony 
toward opposing counsel.” The Stan- 
dards of Professional Courtesy of the 
Palm Beach County Bar Association 
(1990) reads, “Attorneys should refrain 
from criticizing or denigrating the 
courts, [and] opposing counsel, . . . be- 
fore the public or the media, as it 
brings dishonor to our profession.” 

It is against this backdrop that two 
courtroom dramas involving lawyer 
defendants were simultaneously 
played out recently. Each trial in- 
volved criminal charges against law- 
yers alleging that they crossed the 
line separating legitimate lawyerly 
conduct from prosecutable miscon- 
duct. 

Standing trial in a Miami court- 
room were a former federal prosecu- 
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tor once in charge of the Department 
of Justice’s Office of International 
Affairs and a prominent Miami 
criminal defense attorney.° 

The allegations included soliciting 
phony affidavits from apprehended 
drug smugglers to exonerate sus- 
pected cartel leaders, paying bribes, 
and conveying threats to jailed con- 
spirators to discourage their coopera- 
tion with federal authorities. These 
lawyers were indicted with approxi- 
mately 75 others in 1995 as part of 
Operation Cornerstone, an investiga- 
tion into the suspected money laun- 
dering of drug proceeds involving al- 
leged members of the Cali cartel. 
Four other attorneys entered guilty 
pleas and some testified as govern- 
ment witnesses. Two of the four were 
former federal prosecutors. 

After a multi-month trial, a jury 
returned its verdict in October 1997 
acquitting the two lawyer defendants 
on a racketeering charge and hang- 
ing on remaining conspiracy and 
money laundering charges. A major 
battleground in the trial was whether 
the attorneys were merely fulfilling 
their legitimate lawyerly duties for 
clients or intentionally and know- 
ingly perverting their status as law- 
yers by providing legal assistance to 
cartel members to further the objec- 
tives of an international drug con- 
spiracy. The government is weighing 
plans to retry the pair. 

In the second case, a federal jury 
in West Palm Beach convicted an at- 
torney who was accused of embez- 
zling millions of dollars from his 
wealthy Irish client by creating false 
bank documents and filing false tax 
returns.* In an interesting twist, the 
conviction occurred despite the fact 
that the Irish client admitted evad- 
ing the payment of taxes in Ireland 
for almost 30 years. 

These overlapping prosecutions of 
private practitioners raised anew the 
heated debate of whether lawyers are 
being unfairly targeted for investiga- 
tion and prosecution. In attempting 
to answer the question of whether 
prosecutors are waging an unjusti- 
fied campaign against the defense 
bar in general and individual attor- 
neys in particular or are merely tar- 
geting for prosecution those lawyers 


Defense attorneys 
focus solely on 


protecting the 
individual interests 

of the client, 

but within an 
ethical framework. 


who are genuinely believed to have 
violated the criminal laws, a good 
place to begin is by examining the 
ethical responsibilities of prosecutors 
and defense counsel. If attorneys are 
acting consistently with applicable 
ethical standards, this is strong (if 
not conclusive) evidence that their 
conduct is neither criminal nor un- 
ethical.’ 


Ethical Responsibilities 
of Prosecutors 

Florida Rule of Professional Con- 
duct (RPC) 4-3.8 (Comment) provides 
that a “prosecutor has a responsibil- 
ity of a minister of justice and not 
simply that of an advocate.”* The 
U.S. Supreme Court has expressed 
its view of the special ethical obliga- 
tions of prosecutors in Berger uv. 
United States, 295 U.S. 78, 88 (1935): 


The United States Attorney is represen- 
tative not of an ordinary party to a con- 
troversy, but of a sovereignty whose obli- 
gation to govern impartially is as 
compelling as its obligation to govern at 
all; and whose interest, therefore, in a 
criminal prosecution is not that it shall 
win a case, but that justice shall be done. 
As such, he is in a peculiar and very defi- 
nite sense that servant of the law, the 
twofold aim of which is that guilt shall 
not escape or innocence suffer. He may 
prosecute with earnestness and vigor— 
indeed, he should do so. But, while he 
may strike hard blows, he is not at lib- 
erty to strike foul ones. It is as much his 
duty to refrain from improper methods 
calculated to produce a wrongful convic- 
tion as it is to use every legitimate means 
to bring about a just one. 
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Before ascending to the high Court, 
then Circuit Judge Warren Burger 
wrote in Taylor v. United States, 413 
F.2d 1095, 1096 (D.C. Cir. 1969), that 
in exercising its duties: “[T]he Gov- 
ernment may prosecute vigorously, 
zealously with hard blows if the facts 
warrant, for a criminal trial is not a 
minuet. Nevertheless, there are stan- 
dards which a Government attorney 
should meet to uphold the dignity of 
the Government.” Prosecutors have 
a dual duty to “guard the rights of 
the accused as well as to enforce the 
rights of the public.” ABA Standards 
Relating to the Prosecution Function 
and the Defense Function, § 31.1 
(1971) (Comm. at 44). 


Ethical Responsibilities 
of Defense Counsel 

In contrast to prosecutors, defense 
attorneys operate under a different 
set of ethical standards. Unlike pros- 
ecutors, they are not society’s repre- 
sentative nor are they “ministers of 
justice.” Theirs is a personal advo- 
cacy role which focuses solely on pro- 
tecting the individual interests of 
their clients, but within an ethical 
framework. 

Justice Byron White wrote that in 
contrast to law enforcement officers 
who have “the obligation to convict 
the guilty and to make sure they do 
not convict the innocent,” defense 
counsel have no “comparable obliga- 
tion to ascertain or present the 
truth.” United States v. Wade, 388 
U.S. 218, 256 (1967) (White, J., con- 
curring in part and dissenting in 
part). 

Our system assigns [defense counsel] a 
different mission. He must be and is in- 
terested in preventing the conviction of 
the innocent, but, absent a voluntary plea 
of guilty, we also insist that he defend his 
client whether he is innocent or guilty . . 
. . If he can confuse a witness, even a 
truthful one, or make him appear at a 
disadvantage, unsure or indecisive, that 
will be his normal course... . In this 
respect, as part of our modified adversary 
system and as part of the duty imposed 
on the most honorable defense counsel, 
we countenance the required conduct 


which in many instances has little, if any, 
relation to the search for truth. 


Id. at 256-258. 


In contrasting the obligations of 
defense attorneys and prosecutors, 
Judge Henry Friendly of the Second 


& 


Circuit Court of Appeals wrote that: 
“Under our adversary system the role 
of [defense] counsel is not to make 
sure the truth is ascertained but to 
advance his client’s cause by any 
ethical means... . causing delay and 
sowing confusion are not only his 
right but may be his duty.”® 

But a lawyer’s duty to a client is 
always limited by ethical consider- 
ations, a point emphasized in re- 
peated court decisions: “In represent- 
ing a client, an attorney is held to 
strict requirements under the law 
and Florida’s Disciplinary Rules... . 
High ethical standards are not incon- 
sistent with zealous representation.” 
Sanborn v. State, 474 So. 2d 309, 312 
(Fla. 3d DCA 1985). 

Similarly, the Fifth DCA has 
stated: “An attorney is first an officer 
of the court, bound to serve the ends 
of justice .... This duty must be 
served even when it appears in con- 
flict with a client’s interest.” Ramey 
v. Thomas, 382 So. 2d 78, 81 (Fla. 5th 
DCA 1980). 


Balancing Lawyeriy and 
Ethical Obligations 

If history is a guide, members of the 
legal profession are as susceptible to 
committing criminal offenses as mem- 
bers of any professional or blue-collar 
group. It is axiomatic that just as no 
person is above the law, there is no 
occupational immunity. Lawyers are 
not a privileged group immune from 
the constraints of the criminal law 
applicable to nonlawyers. On the con- 
trary, all members of The Florida Bar 
take an oath at their admission cer- 
emony which provides in pertinent 
part: 


Rules of Professional Conduct 4-8.4(b) 
and (c). 

The legal profession recognizes 
that there must be standards to 
guide its members in complying with 
their legal and ethical responsibili- 
ties. While some may question 
whether such standards really can be 
effective in teaching adults moral 
values such as honesty and integrity 
and the host of other principles which 
collectively give us our moral com- 
passes, the Rules of Professional 
Conduct serve a salutary purpose by 
providing guidance as to how we 
should conduct our professional lives. 
In effect, they serve as measuring 
sticks against which our actions are 
judged. 

The importance of moral standards 
for attorneys was stressed by Justice 
Sandra Day O’Connor in her 1986 
commencement address to the gradu- 
ates of the Georgetown University 
Law Center: 


Lawyers must do more than know the law 
and the art of practicing it. They need as 
well to develop a consciousness of their 
moral and social responsibility. 


Merely learning and studying the code 
of professional responsibility is insuffi- 
cient to satisfy your ethical duties as a 
lawyer. To a large extent the Code merely 
focuses on what a lawyer should not do 
as a practitioner but [does] not address 
the broader aspects of what a good law- 
yer should do. 


From the foregoing it is evident 
that zealous advocacy is not the sole 
and exclusive bailiwick of criminal 
defense counsel. Imagine the impact 
on society at large if prosecutors were 
expected to be merely passive and 
indifferent to their prosecutorial du- 
ties while the role of aggressive ad- 
vocacy was to reside exclusively 
within the domain of the defense bar. 
Our system of advocacy would suffer 
because for its effectiveness it relies 
on two well-prepared adversaries 
using their talents fully and legiti- 
mately to espouse their causes to a 
fair fact finder. That a prosecutor is 
held to high standards—and right- 
fully so—is not inconsistent with ex- 
ercising zealous advocacy in confor- 
mity with those standards any more 
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than it is reasonable to hold defense 
counsel to high standards, even if 
those standards differ in some re- 
spects. 


Lawyers as 
“Officers of the Court” 

“Lawyers are officers of the court” 
and as such “are responsible for ob- 
servance of the Rules of Professional 
Conduct,” as stated in the Preamble 
to Ch. 4 of the Florida Rules of Pro- 
fessional Conduct (“A Lawyer’s Re- 
sponsibilities”). Because the practice 
of law is a privilege and not a right, 
our conduct is subject to judicial scru- 
tiny and regulation.’° 

The tension that exists between a 
private practitioner acting as cham- 
pion of his or her client’s cause some- 
times clashes with the concept that 
attorneys are “officers of the court.” 
Even so, most would agree that zeal- 
ous advocacy and the notion of “of- 
ficer of the court” are not mutually 
exclusive. It is possible to be a zeal- 
ous advocate and simultaneously act 
in a principled, ethical manner. In- 
deed, if an attorney solely owed un- 
divided allegiance and loyalty to a 
client, this would excuse any conduct 
intended to further a client’s illicit 
interests, e.g., becoming a co-con- 
spirator, suborning perjury, obstruct- 
ing justice, destroying evidence, or 
fabricating evidence. There are times 
when a lawyer must firmly set a cli- 
ent straight as to what the lawyer 
ethically can and cannot do. The 11th 
Circuit has emphasized that we can- 
not abdicate our ethical duties under 
the guise of representing our clients: 
All attorneys as “officers of the court” owe 
duties of complete candor and primary 
loyalty to the courts before which they 
practice.An attorney’s duty to a client can 
never outweigh his or her responsibility 
to see that our system of justice functions 


smoothly. This concept is as old as com- 
mon law jurisprudence itself. 


* * * * 


Too many attorneys. . . have allowed the 
objective of the client to override their 
ancient duties as officers of the court. In 
short, they have sold out to the client. 


*x* * * * * 
We must rediscover the old values of our 


profession. The integrity of our justice 
system depends on it." 


Counsel who become obsessively 
preoccupied with attaining a goal, 


Because the 
practice of law is a 
privilege and not 
a right, our conduct 
is subject to 
judicial scrutiny 
and regulation. 


whether it be prosecutors who fixate 
on obtaining a conviction at any cost 
or defense counsel who become con- 
sumed with achieving an acquittal, 
and who allow the ends to justify the 
means, flirt with disaster. All 
litigators require a moral brake to 
curb their competitive urges and that 
moral brake is the recognition that 
we are “officers of the court” subject 
to the Rules of Professional Con- 
duct. !? 


Conclusion 

Despite isolated examples of 
prosecutorial misconduct, there is no 
empirical evidence to support specu- 
lation that prosecutors are engaged 
in a nefarious plot to place lawyers 
in their investigative cross hairs sim- 
ply because they are lawyers. Are 
prosecutors attempting to ferret out 
and prosecute wrongdoing, even in 
the ranks of the legal profession? Yes, 
and it is their sworn duty and ethi- 
cal responsibility to do so regardless 
of a suspect’s profession. Do some 
private attorneys succumb to the lure 
of crime? Certainly, although the vast 
majority of lawyers manage to prac- 
tice law in an ethically unsullied 
fashion. Are there occasional ex- 
cesses of zeal in prosecutors carry- 
ing out their mission of enforcing the 
criminal laws?* Yes, and they con- 
tinually need to scrutinize their ac- 
tions and motives to ensure that far 
more than probable cause exists be- 
fore taking a criminal case to trial.'* 
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In prosecuting professionals—espe- 
cially for business-related offenses in 
areas where prosecutors and inves- 
tigators often lack business experi- 
ence—they need to subject their theo- 
ries and evidence to thorough 
analysis, preferably by persons well- 
versed in the subject area of the pros- 
ecution. 

If there is a lesson in the tawdry 
episodes of attorney misconduct 
(whether it involves prosecutors or 
private practitioners), it is to be ever 
vigilant that in practicing our profes- 
sion we always stay within legal and 
ethical boundaries. We must be guided 
by more than our clients’ wishes and 
interests. If conduct—actual or con- 
templated—will not pass scrutiny by 
those judges and/or colleagues whose 
rectitude and integrity we value the 
most, then it should be seriously re- 
examined. Adherence to the maxim 
“choose the hard right over the easy 
wrong” will promote ethical conduct by 
all members of the Bar. O 


1 See, e.g., The Daily Business Review, 
May 21, 1997, at Al0 (“Are Cali Cartel 
Attorneys Co-Conspirators?”). 

2 In the Southern District of Florida 
alone (leaving aside the other 93 federal 
judicial districts), 78 attorneys were in- 
dicted between 1980 and August 1995 (31 
of whom were indicted between 1990 and 
August 1995). See Government’s Supple- 
mental Response to Defendant’s Motion 
to Dismiss Indictment Due to Vindictive 
and Selective Prosecution filed in August 
1995 in U.S. v. James Daugherty, Case 
No. 94-618-CR-Ungaro Benages. 

“On a national level hundreds of law- 
yers have been convicted of crimes, found 
liable for fraud, and successfully sued for 
a variety of torts and other civil wrongs.” 
G. Hazard, Jr. and W. Hodes, 1 THe Law 
oF LAWYERING 46 (1985). Beginning with 
the Watergate prosecutions which rocked 
the Nixon Administration in the 1970’s 
and resulted in the convictions of a num- 
ber of lawyers, see, e.g., U.S. uv. 
Haldeman, et al., 559 F.2d 31 (D.C. Cir. 
1976) (en banc) (formerAttorney General 
John Mitchell and other top advisors to 
President Nixon convicted of conspiracy 
to obstruct justice and perjury), even a 
cursory review of the last 20 years reveals 
a deplorable excess of lawyers and judges 
being convicted of crimes. See also U.S. 
v. Tokars, 95 F.2d 1520 (11th Cir. 1996) 
(attorney convicted of murder-for-hire 
where hit man hired to kill his wife); U.S. 
v. Shenberg, 89 F.3d 1461 (11th Cir. 1996) 
(Dade County judge convicted of RICO 
conspiracy and extortion involving case- 
fixing); U.S. v. Knowles, 66 F.3d 1146 
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(11th Cir. 1995) (attorney convicted of 
conspiracy to import and distribute 
drugs); U.S. v. Popkin, 943 F.2d 1535 
(11th Cir. 1991) (attorney convicted of ob- 
structing enforcement of I.R.S. Code by 
forming corporation to transfer and dis- 
guise drug proceeds from offshore ac- 
count in order to avoid income tax liabil- 
ity); U.S. v. Lopez, 728 F.2d 1359 (11th 
Cir. 1984) (attorney convicted of falsely 
dating immigration documents); State v. 
Marks, 492 So. 2d 1327 (Fla. 1986) (af- 
firmed disbarment of attorney who en- 
tered nolo contendere plea to delivery of 
marijuana and stating that even where 
there is no formal adjudication of guilt, 
discipline may be imposed). See generally 
President’s Commission on Organized 
Crime, Materials on Ethical Issues for 
Lawyers Involved with Organized Crime 
Cases (March 1985) at p. 27 (reports that 
about 560 lawyers were convicted of a 
variety of offenses in the period January 
1978 through August 1984, according to 
the Department of Justice). 

3 Pam BEACH Post, May 15, 1997, at 
14A, referring to Marcia Clark’s charac- 
terization of Johnnie Cochran in her 
newly released book WitHouT A Dovusr. 

4P. Fay, Attorneys as Officers of the 
Court, 60 Fa. B.J. 9 (July/August 1986) 
(describing remarks attributed to a 
speaker at a meeting of criminal defense 
counsel); see also TIME MaGazINE, March 
25, 1985, at 65. 

5 United States v. Abbell and Moran, 
Case No. 93-0470-CR (Hoeveler) (S.D. 
Fla.). 

8 United States v. Prosperi, Case No. 96- 
8086-CR (Ryskamp) (S.D. Fla.). 

7 Ethics is a branch of philosophy which 
deals with the subject of distinguishing 
between what is morally good and bad. 
In concrete as opposed to abstract terms, 
it assists individuals in making moral 
choices as to what ought to be done in 
any given situation. 

8 The Rules of Professional Conduct ap- 
ply to the conduct of state prosecutors in 
criminal cases, Suarez v. State, 481 So. 
2d 1201 (Fla. 1985), as well as to federal 
prosecutors who are members of The 
Florida Bar. All three federal district 
courts within the State of Florida (North- 
ern, Middle, and Southern districts) have 
local rules providing that the RPC gov- 
erns the conduct of attorneys admitted 
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to practice in those districts. See Rule 
11.1(G), General Rules of the U.S. Dis- 
trict Court for the Northern District of 
Florida; Rule 2.04(c), Rules of the U.S. 
District Court for the Middle District of 
Florida; Rule I(A), Rules Governing At- 
torney Discipline for the Southern Dis- 
trict of Florida. 

°H. Friendly, Some Kind of Hearing, 
123 U. Pa. L. Rev. 1267, 1288 (1975). 

10 State ex rel. Florida Bar v. Evans, 94 
So. 2d 730 (Fla. 1957). 

" Malautea v. Suzuki Motor Company, 
987 F.2d 1536, 1546-47 (11th Cir. 1993) 
(affirming monetary sanctions against 
counsel for participation in cover-up of 
discoverable material); accord, Ramey v. 
Thomas, 382 So. 2d 78, 81 (Fla. 5th 
D.C.A. 1980) (attorney is officer of court 
bound to serve ends of justice even if it 
conflicts with client’s interest); see gen- 
erally CHARLES W. WoLFRAM, MODERN LE- 
GAL Eruics (1986) at 17-19. 

? As noted by William M. Taylor III, the 
outgoing chair of the ABA Section of 
Criminal Justice: “Contrary to the popu- 
lar view, the adversary process is not a 
no-holds-barred, winner-take-all contest 
in which the meanest and sneakiest law- 
yers are the most successful. The very 
existence of ethics rules presupposes that, 
for both prosecutors and defense attor- 
neys, the end does not justify the means.” 
12 A.B.A. SEc. CRIMINAL JUSTICE 59 (Sum- 
mer 1997). 


13 See, e.g., Aversa v. U.S., 99 F.3d 1200 
(1st Cir. 1996) (allegedly false and mis- 
leading information disseminated to 
press by government prosecutors resulted 
in vacation of conviction and referral to 
appropriate disciplinary authorities of 
bar and Department of Justice); In the 
Matter of Howes, 940 P.2d 159 (N.M. 
1997) (federal prosecutor censured for 
violating the Rules of Professional Con- 
duct for knowingly communicating with 
represented defendant without consent 
of counsel, after federal court ruled that 
state court possesses jurisdiction to con- 
duct disciplinary proceedings involving 
federal prosecutors). 

4 In deciding whether to prosecute (as 
opposed to obtaining a search or arrest 
warrant), probable cause is a “threshold 
consideration only. Merely because this 
requirement can be met does not auto- 
matically warrant prosecution....” U.S. 
Attorney Manual, § 9-27.210 (comment). 
“The attorney for the government should 
commence or recommend federal pros- 
ecution ... [only where] the admissible 
evidence will probably be sufficient to 
obtain and sustain a conviction....” Jd. at 
§ 9-27.220 and comment. It is submitted 
that this principle should also guide state 
prosecutors. A criminal trial is a signifi- 
cant event with significant consequences 
and should only be undertaken when 
there is a probability of proving guilt be- 
yond a reasonable doubt. 
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General Practice 


Subsequent Remedial Measures: 


The Misunderstood Rule of Evidence 


by Michael H. Graham and Robert S. Glazier 


he evidence rule concern- 

ing subsequent remedial 

measures is among the 

most misunderstood rules 
of evidence. Many lawyers fail to un- 
derstand the limited scope of this 
rule of exclusion. The purpose of this 
article is to help remedy this defi- 
ciency. 


The Rule 

The evidence rule concerning sub- 
sequent remedial measures, codified 
at F.S. §90.407, is relatively simple 
and straightforward: “Evidence of 
measures taken after an event, 
which measures if taken before it 
occurred would have made the event 
less likely to occur, is not admissible 
to prove negligence or culpable con- 
duct in connection with the event.” 

The rule is based on the public policy 
consideration that precautionary mea- 
sures to avoid injuries are to be en- 
couraged.A party should feel confident 
that it can repair a dangerous condi- 
tion without the concern that the re- 
medial measure will be admitted as 
an admission of liability.’ 


What Is a Subsequent 
Remedial Measure? 

It is important to note that §90.407 
does not broadly require that evidence 
of subsequent remedial measures be 
excluded from evidence. Rather, the 
rule provides that evidence of subse- 
quent remedial measures is barred 
only when offered to prove negligence 
or culpable conduct. If the evidence is 
offered to prove anything other than 
negligence or culpable conduct, then 
the evidence is outside the scope of the 
rule. 

For the most part, it is easy to 


Rule 407 does not 
exclude all evidence 
of subsequent 
remedial measures. 
Lawyers should 
carefully review 
evidence to 
determine whether it 
is truly excluded. 


identify what constitutes a subse- 
quent remedial measure. Some ex- 
amples are obvious: the changing of 
a hazardous condition,” the newer 
design of a product,’ or the use of a 
warning.* Other subsequent reme- 
dial measures may be less obvious: 
the firing of an employee’ or the in- 
stitution of a safety program.® 
Sometimes a measure is subse- 
quent, but not a remedial measure 
by a party opponent. For example, a 
manufacturer’s government-ordered 
recall, while remedial, is not taken 
voluntarily by the manufacturer, 
and thus is not excluded by §90.407.’ 
Conduct that would have made the 
event less likely to occur. An impor- 
tant limiting principle, stated in the 
rule, is that the subsequent mea- 
sures excluded from evidence are 
those that would have made the 
event less likely if they had been 
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taken before the accident. If the sub- 
sequent measure would not have 
made the event less likely to oceur— 
that is, if the measure was not reme- 
dial—then it is not barred from evi- 
dence.® For example, the rule does not 
require the exclusion of evidence of 
post-accident tests or reports, since 
these are not, in fact, remedial mea- 
sures.® Similarly, evidence of a post- 
accident coverup of a hazard is not “re- 
medial,” and thus not excluded by the 
rule.'° Also, evidence of a post-accident 
hazard or accident is not barred by 
§90.407—such events are not “reme- 
dial measures.”" 

Time of conduct. Another impor- 
tant issue concerns the time used as 
the measuring point for whether con- 
duct is “subsequent” for purposes of 
the rule. Evidence of actions after the 
accident and injury is clearly “sub- 
sequent,” and therefore clearly 
within the scope of the rule’s exclu- 
sion. But, what if the subsequent re- 
medial measure occurred before the 
injury to the plaintiff? This most 
commonly occurs in a product liabil- 
ity case: A product is manufactured 
in 1980; a defect is discovered in 
1984, after which there is a recall or 
change in product design (that is, a 
remedial measure); and the plaintiff 
is injured in 1988. 

Florida courts have held that re- 
medial measures taken after manu- 
facture but before the accident at is- 
sue in the lawsuit are not barred by 
§90.407.'° The courts have concluded 
that the accident is the “event” re- 
ferred to in the rule; if the measure 
was taken before the accident, it is 
not “subsequent.” Rule 407 of the 
Federal Rules of Evidence has been 
revised, effective December 1, 1997, 
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to clearly confirm that the subse- 
quent remedial measures rule ex- 
cludes only those measures taken 
“after an injury or harm allegedly 
caused by an event.”'* This change 
clarifies that “the rule applies only 
to changes made after the occurrence 
that produced the damages giving 
rise to the action. Evidence of mea- 
sures taken by the defendant prior 
to the ‘event’ causing ‘injury or harm’ 
does not fall within the exclusionary 
scope of Rule 407 even if they oc- 
curred after the manufacture or de- 
sign of the product.”® 

Consistent with this principle that 
the date of the accident is the crucial 
date, a memo written after the acci- 
dent, but memorializing remedial 
measures taken before the accident, 
should not be barred by §90.407. 


Admissible if “Offered 
for Another Purpose” 

As stated above, evidence of sub- 
sequent remedial measures is not 
barred by §90.407 unless the evi- 
dence is offered “to prove negligence 
or culpable conduct in connection 
with the event.” Rule 407—but not 
the Florida rule—expressly adds that 
the rule “does not require the exclu- 
sion of evidence of subsequent reme- 
dial measures when offered for an- 
other purpose, such as proving 
ownership, control, or feasibility of 
precautionary measures, if contro- 
verted, or impeachment.” 

The drafters of Florida’s rule, when 
adopting the federal rule, chose to ex- 
clude the important second sentence 
of the federal rule, which makes clear 
that there are many purposes for 
which evidence of subsequent remedial 
measures may be offered which are not 
excluded by the rule. The exclusion of 
this sentence from the Florida rule was 
unfortunate. Its absence has led to in- 
consistent or at least unclear judicial 
authority, and the absence of the clari- 
fication has misled many lawyers as 
to the true scope of the rule, which 
permits the introduction of evidence of 
subsequent measures when offered for 
a purpose other than proving negli- 
gence or culpable conduct. 

The federal rule notes that evi- 
dence of subsequent remedial mea- 
sures is admissible to prove control. 


This exception applies when a party 
denies ownership of property, but af- 
ter the event acts in a manner sug- 
gesting control. For example, if a per- 
son is attacked in a common area of 
a shopping mall, and a store denies 
responsibility on the basis that it had 
no control of that area, evidence of 
subsequent remedial measures by 


_ the store which demonstrate control 


of the area would be admissible. The 
federal rule also recognizes that evi- 
dence of subsequent remedial mea- 
sures is admissible to establish own- 
ership. 

Evidence of subsequent remedial 
measures is also “admissible to show 
what was feasible and what the de- 
fendant knew or should have 
known.”"* If a party states that there 
was nothing else that could possibly 
have been done which would have 
avoided the accident, evidence that 
it did something else that could have 
avoided the accident obviously is rel- 
evant, even if the measure was taken 
after the accident.'’ For example, 
evidence of a subsequent remedial 
measure may be introduced to rebut 
a product manufacturer’s defense 
that its product was state of the art.'® 

What remains is for §90.407 to be 
amended to clarify and confirm that 
evidence of subsequent remedial 
measures is admissible to prove con- 
trol, ownership, or feasibility of pre- 
cautionary measures. 


The Lack of an “If 
Controverted” Limitation 
Rule 407 provides that evidence of 
subsequent remedial measures is 
admissible for impeachment and for 
another purpose, such as proving 
ownership, control, or feasibility, only 
if the other purpose is “controverted.” 
Section 90.407 does not contain a 
similar provision; the drafters appar- 
ently believing that the deletion of 
the explicit provision was totally su- 
perfluous. One Florida decision, 
though, appears to have held that 
evidence of subsequent remedial 
measures is admissible to prove a 
matter such as control, ownership, or 
feasibility, even if the matter is not 
controverted.'® Another court, on the 
other hand, relying upon federal au- 
thority and failing to note the differ- 


ence between the Florida and federal 
rules, concluded that evidence of sub- 
sequent remedial measures is not 
admissible if the issue is not in con- 
troversy.”° 

Failure to include the “if contro- 
verted” language of Rule 407 in 
§90.407 was a mistake. A party 
should be able to forestall the intro- 
duction of evidence of a subsequent 
remedial measure to prove such 
things as ownership, control, or fea- 
sibility of precautionary measures by 
admitting them, and the rule should 
clearly state this. Of course, the “if 
controverted” requirement does not 
apply when the evidence is offered 
as impeachment, since credibility is 
always in issue. 


Subsequent Remedial 
Measures as Impeachment 

Subsequent remedial measures 
are commonly offered into evidence 
as impeachment. For example, in a 
case in which the plaintiff was in- 
jured by a cork stopper which spon- 
taneously ejected, the defendant’s 
employee testified that a natural 
wood cork stopper would not eject un- 
less the bottle was mishandled.*! The 
Second DCA held that in this circum- 
stance the plaintiff was entitled to 
impeach the witness through the in- 
troduction of a subsequent remedial 
measure—a post-accident warning 
label which the defendant placed on 
bottles, stating that the bottle is un- 
der pressure and that the stopper 
will eject soon after removal of the 
wire hood. 

There have been a number of other 
examples of Florida courts approv- 
ing the admission of subsequent re- 
medial measures as impeachment. 
Such evidence has been approved to 
impeach a defendant who stated that 
after the accident it had made no 
changes in its recommendations on 
the use of the product,” and to im- 
peach a witness who claimed lack of 
knowledge of a hazard or that there 
was no hazard.” 

The ability to use subsequent re- 
medial measures for impeachment 
presents great opportunities for law- 
yers. Even if the trial court has ruled 
before trial that evidence of a par- 
ticular subsequent remedial measure 
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is inadmissible as substantive evi- 
dence to prove negligence or culpable 
conduct, lawyers should be aware 
that such evidence might become 
admissible to impeach evidence of- 
fered by an opposing party. 

The problem with the admission of 
subsequent remedial measures as 
impeachment is that such evidence 
can overwhelm the rule against ad- 
mission of such subsequent remedial 
measures to prove negligence or cul- 
pable conduct. In many negligence or 
products liability cases the defendant 
argues that it used due care. If sub- 
sequent remedial measures can be 
introduced as impeachment when- 
ever the defendant argues that it 
used due care, then the rule against 
evidence of subsequent remedial 
measures disappears. At least in 
theory, such a claim will always open 
the door to impeachment by evidence 
of subsequent remedial measures 
(that the defendant now includes 
warning labels, recalled the product, 
changed the design, etc.). 

Courts are faced with a dilemma. 
Evidence of subsequent remedial 
measures clearly is relevant as im- 
peachment, but to admit such evi- 
dence as impeachment may subsume 
the rule barring admission of such 
evidence. A strong argument can be 
made that it is appropriate to either 
eliminate the rule limiting admission 
of subsequent remedial measures, or 
else amend the statute to clearly pro- 
hibit impeachment when the only 
probative value of the impeachment 
is to rebut a defendant’s claim that 
it used due care. Alternatively, a very 
rigorous application of the probative 
value/prejudicial effect test of 
§90.403 can and should be employed 
to limit the admission of subsequent 
remedial measures as impeach- 
ment.”4 

The federal courts have struggled 
with this issue, and often have con- 
cluded that, for evidence of subse- 
quent remedial measures to be ad- 
missible as impeachment, the 
witness must have made a statement 
in superlatives. When the witness 
goes beyond merely responding to 
questions, and offers that the 
defendant’s conduct was the “safest” 
or “most reasonable,” or that the 


The ability to use 
subsequent remedial 
measures for 
impeachment 
presents great 
opportunities 
for lawyers. 


product was the “best designed prod- 
uct possible,” then impeachment by 
subsequent remedial measures is 
more likely to be permitted.” Unre- 
sponsive answers to questions about 
due care also should trigger the right 
to impeach with evidence of subse- 
quent remedial measures. On the 
other hand, if on cross-examination 
a witness merely testifies that the 
situation would not have been safer 
ifX had been done, the witness could 
not then be asked why X was then, 
in fact, later done. In this circum- 
stance, the impeachment of credibil- 
ity clearly arises solely by means of 
the prohibited inference of negli- 
gence of culpable conduct. 


Subsequent Remedial 
Measures by a Nonparty 

Another issue which has arisen is 
whether a subsequent remedial mea- 
sure by a nonparty may be introduced 
into evidence. In the early to mid 
1980s, the First DCA struggled with 
the question of whether subsequent 
remedial measures by nonparties are 
barred by §90.407. 

In Hartman v. Opelika Machine 
and Welding Co., 414 So. 2d 1105, 
1110 (Fla. 1st DCA 1982), the court 
held that the evidence of a design 
change by the nonparty employer 
was admissible in the lawsuit 
against the manufacturer. The court 
concluded that the admission of re- 
medial measures by a nonparty 
would not discourage repairs. In con- 
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trast, in Thursby v. Reynolds Metals 
Co., 466 So. 2d 245 (Fla. Ist DCA 
1985), the court held that evidence 
of a subsequent remedial measure by 
a nonparty was not admissible where 
it was offered to show that the de- 
fendant-manufacturer was at fault. 
According to the court, the subse- 
quent remedial measure was being 
introduced to show “negligence or 
culpable conduct” by the defendant, 
and thus was inadmissible, regard- 
less of whether the party undertak- 
ing the measure was a party. 

The issue of the admissibility of 
subsequent remedial measures by 
nonparties is increasingly important 
in Florida, since the distinction be- 
tween parties and nonparties is less 
significant than it once was. Under 
Fabre v. Marin, 623 So. 2d 1182 (Fla. 
1993), juries in negligence actions 
now are often required to apporticn 
the fault of both parties and 
nonparties. 

The federal courts have sided with 
the approach in Hartman: Subsequent 
remedial measures taken by a per- 
son not a party to the litigation are 
outside the scope of Rule 407, and 
hence, are not barred from admission 
into evidence.” This is based on the 
belief that a nondefendant will not 
be inhibited from taking a remedial 
measure because the action may be 
used against someone else.?’ How- 
ever, none of the federal cases in- 
volved, or at least discussed, the ap- 
portionment of fault of nonparties. 

It is our view that parties and 
nonparties should be treated the 
same regarding evidence of subse- 
quent remedial measures. It would 
be unfair that a plaintiff—in at- 
tempting to prove the defendant’s 
negligence—would not be permitted 
to introduce evidence of the subse- 
quent remedial measures by the de- 
fendant, but the defendant—in at- 
tempting to minimize its liability by 
establishing that a nonparty was 
negligent—would be permitted to 
introduce evidence of subsequent re- 
medial measures by the nonparty. If 
a person or entity is listed on the 
verdict form for apportionment of 
fault, evidence of subsequent reme- 
dial measures should not be admis- 
sible to prove negligence or culpable 
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conduct of that person or entity. It is 
irrelevant whether the person or en- 
tity is a party. This interpretation is 
entirely consistent with the plain 
language of §90.407, which draws no 
distinction between parties and 
nonparties. 


Conclusion 

Lawyers often assume that if an 
act by a party occurred after the ac- 
cident, then evidence of the act is not 
admissible. However, as explained 
above, §90.407 is a rule with many 
limitations and exceptions. Lawyers 
should carefully review evidence to 
determine whether it truly is excluded 
by the evidence rule concerning sub- 
sequent remedial measures. U) 
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Probate and Trust Law 


The Phantom of the Condominium 


here are times when the 

simplest of concepts can be 

the most difficult to explain 

or comprehend. Perhaps 
that is why, in deciding whether a 
condominium developer was obli- 
gated to pay its share of assessments 
for declared but unbuilt units, 
Florida’s Fourth District Court ofAp- 
peal utterly misconstrued the condo- 
minium act.! 


Background 

On November 16, 1987, RIS Invest- 
ment Group, Inc., f/k/a Resort at In- 
dian Springs, Inc. (the “developer”), 
filed a declaration of condominium 
for Briarwood at Indian Springs Con- 
dominium. The declaration submit- 
ted to condominium ownership the 
entirety of the tract of land, upon 
which was to be built 40 townhouses 
of four units each, for a total of 160 
condominium units. Although the 
developer retained the right to build 
out the condominium in phases,’ it 
elected instead to declare the entire 
parcel to condominium in its initial 
declaration of condominium, notwith- 
standing the fact that only a few of 
the contemplated buildings had been 
constructed at that time. 

The recorded declaration of condo- 
minium provided that “the Developer 
shall be treated the same as any 
other unit owner for the purpose of 
payment of its share of the common 
expenses and assessments relating 
to those units owned by the Devel- 
oper from the recording of the decla- 
ration as long as said units are owned 
by the Developer.”* However, in elect- 
ing not to pay its share of assess- 
ments on declared but unbuilt units, 
the developer relied instead upon a 
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Critical to whether a 
developer must pay 
assessments for 
declared but unbuilt 
units is determining 
precisely when the 
existence of a 
condominium 
commences. 


contradictory note in Briarwood’s 
proposed operating budget indicating 
that “[the] Developer shall, begin- 
ning when a certificate of occupancy 
is issued for a unit, be responsible 
for paying the same monthly assess- 
ments for that unit as every other 
unit owner until that unit has been 
sold” (emphasis added). 

As a result of the developer’s fail- 
ure to pay its share of assessments 
for the declared but unbuilt units, 
the Florida Department of Business 
and Professional Regulation, Divi- 
sion of Florida Land Sales, Condo- 
miniums and Mobile Homes (the “de- 
partment”) issued a notice to the 
developer to show cause why the de- 
partment should not enter a cease 
and desist order and/or impose civil 
penalties and/or an order requiring 
the developer to take certain affir- 
mative action as a result of its viola- 
tion of the condominium act.‘ Follow- 
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ing a hearing, the department issued 
its final orders, determining that the 
developer was liable for the assess- 
ments from the date the declaration 
was recorded, November 16, 1987, 
through the date of the sale of the 
units. 

The developer appealed the de- 
partment’s findings to Florida’s Fourth 
District Court ofAppeal. Relying on its 
prior opinion in Welleby Condominium 
Association One, Inc., v. The William 
Lyon Co., 52 So. 2d 35 (Fla. 4th DCA 
1987),° and on its interpretation of the 
RIS declaration’s intended definition 
of “unit,”* the Fourth District Court of 
Appeal held that the developer was not 
obligated to pay its share of the com- 
mon expenses until the units were 
built. 

Critical to the question of whether 
a developer is obligated to pay as- 
sessments for declared but unbuilt 
units is a determination of precisely 
when the existence of a condominium 
commences. The RIS court, relying 
heavily on its Welleby analysis, inter- 
preted the condominium act’ as 
granting the scrivener of the decla- 
ration “the option of describing a con- 
dominium unit (that object of any 
condominium assessment) in any 
number of different ways. .. .” The 
court reasoned that, since the scriv- 
ener of the Briarwood documents had 
intended a “unit” to encompass only 
a “condominium parcel” or an “indi- 
vidual private dwelling,” the devel- 
oper need not pay assessments 
against raw, unimproved lands (upon 
which no private dwellings were 
built).® 

In rendering this conclusion, the 
RIS court was presumably oblivious 
to the fact that, in the aftermath of 
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Welleby, the condominium act had 
been amended to provide that “upon 
the recording of the declaration, or 
an amendment adding a phase to the 
condominium under subsection 
718.403(6), all units described in the 
declaration or phase amendment as 
being located in or on the land being 
submitted to condominium owner- 
ship shall come into existence, re- 
gardless of the state of completion of 
planned improvements in which the 
units may be located... .”° 

In amending the statute to clarify 
legislative intent, the Florida Legis- 
lature understood that which the RIS 
court misconstrued: That, unlike the 
prenatal development of a human 
infant, there is no “gestation period” 
between the submission of property 
to condominium ownership and the 
“birth” of the unit. Rather, a subject 
property is instantaneously trans- 
formed into the two components of a 
condominium, the “units” and the 
“common elements,” upon the filing 
of the declaration of condominium. 
That fact was correctly noted by 
Florida’s Second District Court of 
Appeal in Hyde Park Condominium 
Association v. Estero Island Real Es- 
tate, 486 So. 2d 1 (Fla. 2d DCA 1986), 
a case involving the identical inquiry 
as RIS."° 

The RIS court also misinterpreted 
the very nature of the property for 
which the department requires a de- 
veloper to pay assessments. Contrary 
to the court’s misconception, it is “air 
rights”—and not “raw land”—that is 
created by the filing of the declara- 
tion. Because the act of recording the 
declaration converts the subject 
property into units and common ele- 
ments, the condominium units— 
whether built or unbuilt—exist in the 
air space reserved for them immedi- 
ately upon recording. 

A notable repercussion of the RIS 
decision is its practical impact upon 
unit owners of built and C. of O.’d" 
condominium units. Every condo- 
minium unit purchaser receives a 
prospectus that describes the respec- 
tive unit and specifies that unit’s 
designated ownership share of the 
common elements and common ex- 
penses. The right of each unit owner 
to rely upon this ownership and shar- 


ing formula has been deemed so criti- 
cal that the condominium act un- 
equivocally prohibits any modifica- 
tions thereto without the unanimous 
consent of all record unit owners. Yet, 
the precise effect of RIS was to modify 
each of the built unit’s respective 
shares of the common expense with- 
out the approval or consent of the 
record owners, in direct contradiction 
of the condominium act. 

The RIS court’s deference to 
Welleby’s definition of a “condo- 
minium parcel” as an “apartment” 
similarly conflicts with the condo- 
minium act’s statutory definition of 
a condominium parcel as “a unit, to- 
gether with the undivided shares of 
the common elements which is ap- 
purtenant to the unit.”!° Such defer- 
ence is unsettling, given that the con- 
dominium act represents the 
controlling Florida law regarding the 
creation and regulation of condomini- 
ums—and that, accordingly, a decla- 
ration of condominium may not con- 
tain provisions that are inconsistent 
with the act. 


The Condominium Concept 
In analyzing RIS and its ramifica- 
tions, it is important to understand 
that a condominium is strictly a form 
of property ownership. Although there 
were contractually created condomini- 
ums in effect prior to the enactment of 
Florida’s condominium enabling legis- 
lation, condominiums currently are 
statutorily regulated in all 50 states 
and most foreign jurisdictions. 
Every condominium property 
throughout the world essentially 
embodies two components: units and 
common elements. The units consist 
of the portion of the property subject 
to private ownership, while the com- 
mon elements encompass the prop- 
erty not included within the units. It 
is a unit coupled with its undivided 
share in the common elements that 
constitutes a “condominium parcel.” 
Thus, the “cement” that links each 
condominium unit to the common 
elements is the unit’s respective 
share of ownership of the common 
elements, stated as either a fraction 
or a percentage. Simply stated, if one 
“eliminated” the units from a condo- 
minium property, only the common 


elements would remain. Moreover, a 
purported “unit” lacking any desig- 
nated share of the common elements 
would not qualify as a condominium 
“unit” at all, but instead would con- 
stitute a common element."* 

It is impossible to ascertain visu- 
ally whether a particular parcel of 
real estate is a condominium. In fact, 
the only way to verify whether a 
property is a condominium is to ex- 
amine the public records to deter- 
mine if it has been submitted to con- 
dominium ownership. It is similarly 
impossible to discern visually 
whether a building or group of build- 
ings constitutes a single condo- 
minium or a series of separate and 
distinct condominiums. However, a 
fundamental element of the condo- 
minium concept is that the indi- 
vidual shares in the common ele- 
ments, appurtenant to each unit and 
stated as percentages or fractions, 
must in the aggregate equal 100 per- 
cent. Therefore, it is necessary to 
determine what specific building or 
group of buildings constitute the con- 
dominium in order to allocate respon- 
sibility for the common expenses of 
the condominium. That inquiry is 
similarly resolved by examining the 
recorded declaration of condominium 
to observe what combination of units 
or structures total 100 percent. 

Although condominium properties 
may take such diverse physical con- 
figurations as a single-family resi- 
dential development, a 50-story high- 
rise, a townhouse complex, a mobile 
home community, an unimproved 
vacant lot, a parking garage, or a 
boat dock, the essence of the condo- 
minium entity remains: 

1) The submission of the real prop- 
erty, upon which the improvements 
are or will be built, to condominium 
ownership; 

2) The designation of units; 

3) The designation of common ele- 
ments; and 

4) The assignment of a percentage 
or fraction of ownership in the com- 
mon elements to each unit, which in 
the aggregate totals 100 percent. 

Once submitted to condominium, 
the real property is immediately sub- 
ject to all requirements of the condo- 
minium act, including the payment 
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of each unit’s share of the common 
expenses. Subsection 718.116(9) both 
pronounces the general rule regard- 
ing payment of common elements 
and prescribes the limited instances 
in which a developer may avoid its 
obligation to share in the common 
expenses. 
Subsection (9)(a) mandates that: 

[See also Rule 61B-22.006(3)(e), 61B- 
22.0062(2)(d), Fla. Admin. Code.] 


No unit owner may be excused from the 
payment of his share of the common ex- 
pense of a condominium unless all unit 
owners are likewise proportionately ex- 
cused from payment, except as provided in 
subsection (1)""*! and in the following cases: 


1. If the declaration so provides, a de- 
veloper or other person who owns condo- 
minium units offered for sale may be ex- 
cused from the payment of the share of 
the common expenses and assessments 
related to those units for a stated period 
of time subsequent to the recording of the 
declaration of condominium. The period 
must terminate no later than the first day 
of the fourth calendar month following 
the month in which the closing of the 
purchase and sale of the first condo- 
minium unit occurs. However, the devel- 
oper must pay the portion of common 
expenses incurred during that period 
which exceed the amount assessed 
against other unit owners. 

2. A developer or other person who owns 
condominium units or who has an obli- 
gation to pay condominium expenses may 
be excused from the payment of his share 
of the common expense which would have 
been assessed against those units during 
the period of time that he has guaran- 
teed to each purchaser in the purchase 
contract, declaration, or prospectus, or by 
agreement between the developer and a 
majority of the unit owners other than 
the developer, that the assessment for 
common expenses of the condominium 
imposed upon the unit owners would not 
increase over a stated dollar amount and 
has obligated himself to pay any amount 
of common expenses incurred during that 
period and not produced by the assess- 
ments at the guaranteed level receivable 
from other unit owners. The guarantee 
may provide that after an initial stated 
period, the developer has an option or 
options to extend the guarantee for one 
or more additional stated periods. 


{See also Rule 61B-22.004, Fla. 
Admin. Code.] 


Pursuant to subsection (9)(b): 


If the purchase contract, declaration, pro- 
spectus, or agreement between the de- 
veloper and a majority of unit owners 
other than the developer provides for the 
developer or another person to be excused 
from the payment of assessments pursu- 
ant to paragraph (a), no funds which are 
receivable from unit purchasers or own- 
ers and payable to the association or col- 


lected by the developer on behalf of the 
association, other than regular periodic 
assessments for common expenses as pro- 
vided in the declaration and disclosed in 
the estimated operating budget pursuant 
to s. 718.503(2)(f) or s. 718.504(20(b), 
shall be used for payment of common 
expenses prior to the expiration of the 
period during which the developer or 
other person is so excused. This restric- 
tion applies to funds including, but not 
limited to, capital contributions or 
startup funds collected from unit pur- 
chasers at closing. 


Conclusion 

Florida’s condominium act deter- 
mines: a) that condominium units 
are created upon recording the dec- 
laration; b) that the developer’s li- 
ability for payment of assessments 
begins on the date of recording the 
declaration; and c) that, unless the 
developer provides for a guarantee or 
exemption pursuant to the statute, 
liability for assessments begins on 
the date of recording of the declara- 
tion. 

It is imperative to reiterate that sub- 
section 718.116(9) sets forth the only 
procedures by which a developer can 
permissibly avoid or postpone its obli- 
gation to share in the common ex- 
penses. Since none of the stipulated 
conditions applied to the facts of RIS, 
there remains no statutory basis for 
the decision of the Fourth District 
Court of Appeal in that case. There- 
fore, unless RIS is revisited and re- 
dressed, Florida appears doomed to 
confront a new, judicially created, hy- 
brid property form—one that is certain 
to produce a new era of confusion and 
contention in condominium developer- 
association relations. 


1 Fra. Stat. §718.101 et seq. 

2 Fia. Stat. §718.403, effective October 
1, 1984, provides the option of develop- 
ing multi-sectional condominiums in 
phases, thereby affording developers the 
flexibility to modify a project in response 
to market demands. Had the developer 
of Briarwood at Indian Springs Condo- 
minium taken advantage of its option 
under §718.403, it would have incurred 
no liability for assessments or unbuilt 
units. 

3 Paragraph 7.4 of the Declaration of 
Condominium for Briarwood at Indian 
Springs Condominium (emphasis added). 

4 Fra. Stat. §718.104(4)(f) requires the 
declaration of condominium for residen- 
tial condominiums created after April 1, 
1992, to stipulate whether the ownership 
share of the common elements assigned 
to each residential unit will be based upon 
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the total square footage of each residen- 
tial unit in uniform relationship to the 
total square footage of each other resi- 
dential unit in the condominium, or upon 
an equal fractional basis. 

5 RIS Investment Group, Inc. v. Div. of 
Fla. Land Sales, No. 96-0511, 1997 Fla. 
App. LEXIS 2464, at *6 (Fla. 4th D.C.A. 
March 19, 1997) (citing §711.103(15)). 
(emphasis added) 

6 Td. at *6-*8. 

7 Fria. Stat. §711.103(15) (emphasis 
added) was in effect at the time the 
Welleby declaration was recorded, but 
was amended prior to RIS. 

8 RIS at *6-*8. 

9 Fra. Star. §718.104(2). 

10 See also Estancia Condominium Ass’n 
Inc. v. Sunfield Homes, Inc., 619 So. 2d 
1008 (Fla. 2d D.C.A. 1993). 

1 Certificate of Occupancy. 

2 Fia. Stat. §718.110(4) provides that an 
amendment that changes the proportion 
or percentage by which the owner of a 
parcel shares the common expenses and 
common surplus requires the unanimous 
approval of all unit record owners. (em- 
phasis added) 

8 Stat. §718.103(11) (emphasis 
added). 

14 Daytona Dev. Corp. v. Berguist, 308 
So. 2d 548 (Fla. 3d D.C.A. 1977). 

Stat. §718.116(1)(b) limits the li- 
ability of a first mortgagee or its succes- 
sor or assignees who acquire title to a unit 
by foreclosure or by deed in lieu of fore- 
closure for any unpaid assessments that 
came due prior to the mortgagee’s acqui- 
sition of title to the lesser of: either the 
unit’s unpaid common expenses and regu- 
lar periodic assessments which accrued 
or came due within the six months im- 
mediately preceding the acquisition of 
title, and for which payment in full has 
not been received by the association, or 
to one percent of the original mortgage 
debt. Subsection (1)(e), however, exempts 
such a title owner from liability for un- 
paid assessments which came due prior 
to such acquisition of title if the first 
mortgage was recorded prior to April 1, 
1992, unless the declaration included lan- 
guage incorporating by reference future 
amendments to Chapter 718. 


Gary A. Poliakoff is a founding prin- 
cipal of Becker & Poliakoff, PA., Ft. Lau- 
derdale. He received his B.S. in 1966 from 
the University of South Carolina and his 
J.D. in 1969 from the University of Mi- 
ami School of Law. Mr. Poliakoff has 
served on the State of Florida Condo- 
minium Study Commission and State of 
Florida Advisory Council on Condomini- 
ums as well as the Bar’s Legislative Sub- 
Committee on Condominium and Coop- 
erative Law. 

This column is submitted on behalf of 
the Real Property, Probate and Trust Law 
Section, Julie A.S. Williamson, chair, and 
David H. Simmons and Brian Sparks, 
editors. 
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Environmental 


and Land Use Law 


Current Developments in 


Public School Concurrency 


by Ronald L. Weaver and Mark D. Solov 


ithout question, school 

overcrowding is at the 

vanguard of current 

public concern. School 
overcrowding in relation to Florida’s 
continuing growth and development 
is one of the most critical social is- 
sues facing our community today. 
While new development also plays 
an essential role in a growing soci- 
ety, economic growth is threatened 
by community problems such as 
school overcrowding. Florida’s popu- 
lation has quadrupled since 1960 
and contributed to the growing prob- 
lem of school overcrowding and its 
negative effects. Studies gauge cur- 
rent school needs in Florida to be 
between $750 million and $3.75 bil- 
lion. Needs for the next five years 
approach $10 billion with disputes 
whether the need can be fully ad- 
dressed with existing revenue 
sources. 

In October 1997, the Florida Leg- 
islature conducted its landmark spe- 
cial session called by Governor 
Lawton Chiles to address the criti- 
cal problem of overcrowding in 
Florida’s public schools. At the 
session’s conclusion, the legislature 
enacted a $2.7 billion plan to build 
more schools. This legislation should 
provide welcome relief to school 
boards throughout the state, which 
are confronted by Florida’s continual 
growth. 

In 1996, in an effort to limit resi- 
dential development based upon the 
number of children attending local 
schools, Broward County adopted 
amendments to its comprehensive 
plan which imposed a mandatory 
public school concurrency require- 
ment. On November 21, 1997, the 


Concurrency is a 
legislatively enacted 
growth management 
tool for ensuring the 

availability of 
adequate public 
facilities and services 
to accommodate 
development. 


Department of Community Affairs 
issued its Determination of Noncom- 
pliance and Recommendation to Ad- 
ministration Commission and ac- 
cepted Administrative Law Judge 
Larry J. Sartin’s ultimate determi- 
nation that Broward County’s school 
concurrency amendments were not 
in compliance with F.S. Ch. 163, Part 
II, and Fla. Admin. Code Ch. 9J-5. 
The failure of Broward County to 
adopt legally compliant school 
concurrency provisions raises the 
question of whether public school 
concurrency is a viable planning tool 
which can be successfully imple- 
mented. 


Planning Concept 

and Public Facilities 
Concurrency is a legislatively en- 

acted growth management tool for 

ensuring the availability of adequate 


public facilities and services to ac- 
commodate development. The foun- 
dation for a legally viable 
concurrency system is the formula- 
tion and implementation of a capi- 
tal improvements plan for deliver- 
ing essential public facilities in a 
timely manner, by linking the ap- 
proval of new development to the 
current and future availability of 
adequate public facilities.! Ideally, 
concurrency regulations should seek 
to avoid the necessity for any mora- 
toria on development by ensuring 
that both existing and planned pub- 
lic facilities are available as needed 
in light of a community’s growth. 
Currently there are seven manda- 
tory facilities that are subject to 
concurrency requirements as re- 
quired by F‘S. Ch. 163, Part II. These 
mandatory facilities for which local 
governments are required to adopt 
level of service (LOS) standards in- 
clude roads, sanitary sewer, solid 
waste, drainage, potable water, 
parks, and mass transit.? A capital 
improvements program must be set 
forth in the local government’s com- 
prehensive plan and establish both 
LOS standards for the facilities sub- 
ject to concurrency and present the 
means for meeting the LOS stan- 
dards.* 

While Florida’s’ statewide 
concurrency requirement currently 
does not apply to educational facili- 
ties, several years ago local govern- 
ments were given the option to elect 
to extend the concurrency require- 
ment to other public facilities, in- 
cluding public schools.’ 

There are specific steps a local gov- 
ernment must follow to extend 
concurrency to schools in compliance 


THE FLORIDA BAR JOURNAL/FEBRUARY 1998 47 


% 

4 
| 


with FS. Ch. 163, Part II, and Fla. 
Admin. Code Ch. 9J-5. First, the local 
government must conduct a study to 
determine how the statutory require- 
ments for concurrency will be met and 
shared among all affected parties. Sec- 
ond, LOS standards must be adopted 
as part of the capital improvements 
element of the local government’s lo- 
cal comprehensive plan. The local com- 
prehensive plan must also include a 
financially feasible public school capi- 
tal facilities program which must en- 
sure educational facilities will be avail- 
able at adequate LOS standards 
necessary to meet the requirements set 
forth in the local plan. Third, the re- 
quirements for intergovernmental co- 
ordination among the local govern- 
ment, school board, and affected 
entities must be met pursuant to FS. 
§§163.3180(1)(b)2 and 163.3177(6)(h)1 
and 2. If these and other requirements 
are met, school concurrency may be 
implemented to regulate future devel- 
opment, possibly restricting develop- 
ment, under certain limited conditions, 
until there is adequate capacity among 
public schools to accommodate the 
impact of new development. 


What Is School 
Concurrency? 

Concurrency in general addresses 
a community’s need to accommodate, 
manage, and direct growth, and ul- 
timately to prevent any moratoria on 
development due to inadequate fa- 
cilities. A concurrency management 
system is a regulatory tool used to 
develop specific plans to ensure that 
growth does not surpass the capac- 
ity of both planned and existing fa- 
cilities. School concurrency, like any 
concurrency system, will be based 
upon LOS standards for measuring 
the adequacy of facilities in terms of 
current and future capacity. If 
concurrency is imposed on the pub- 
lic school system, the school board 
will be responsible for setting these 
standards, yet what will it use to 
determine the LOS? What should be 
used? Will school concurrency be 
linked to enrollment, the number of 
seats available, facilities, teachers? 
What should be the measuring tool 
for determining capacity, and should 
capacity be measured on a school-by- 


Concurrency 
addresses a 
community’s need to 
accommodate, 
manage, and direct 
growth to prevent any 
moratoria on 
development due to 
inadequate facilities. 


school basis, a county-wide basis, or 
some other standard? These are criti- 
cal issues to address and resolve, as 
school concurrency would condition 
residential development upon a 
school’s, or school district’s, ability to 
meet established LOS standards. 
The Florida Constitution requires 
that a uniform and free public school 
system be provided for all Florida 
students.° Under Florida law, the 
school board has the specific, limited, 
and delegated authority to manage 
the educational system on a county- 
wide basis, while ensuring that the 
constitutional requirement of a uni- 
form and free public school system 
is met and maintained.® Each county 
constitutes an individual school dis- 
trict which is controlled and operated 
by that county school district’s school 
board. The school board operates the 
public schools locally, yet it must 
meet minimum standards estab- 
lished by the state board of educa- 
tion and department of education. 
The school board’s authority in- 
cludes control over the funding, con- 
struction, location, and operation of 
public schools. School boards set the 
boundaries of school districts, estab- 
lish and alter enrollment zones, set 
calendar schedules, allocate and de- 
termine school capacity, and under- 
take all other activities necessary for 
the operation of the school system.’ 
Although school boards have exclu- 
sive control over the operation of 
public schools, subject only to the 
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regulations and standards adopted 
by the state board of education, they 
do not have the authority to grant 
land development permits, propose 
land development regulations, or 
implement land development restric- 
tions. These are among the powers 
reserved to the local governments. 


Effective Collaborative 
Planning to Manage Growth 

In contrast to the powers delegated 
to the school board, local govern- 
ments lack any authority generally 
to control, operate, or regulate pub- 
lic schools. However, a local 
government’s planning decisions re- 
garding development do have a di- 
rect and significant impact on the 
public school system. Local govern- 
ments are required to adopt a local 
comprehensive plan as a blueprint 
for future development and, addi- 
tionally, are responsible for enacting 
local land development regulations 
to achieve the goals of the local com- 
prehensive plan.’ Comprehensive 
plans are required to be reliable, con- 
sistent, certain, and meaningful un- 
der Florida law."° For a local govern- 
ment to establish a public school 
concurrency system it must have the 
ability to operate public facilities, 
adopt a financially feasible capital 
improvements plan for delivering 
such facilities, establish a LOS stan- 
dard for its schools, and, most impor- 
tantly, it must have the ability to con- 
trol the allocation of capacity for the 
schools while eliminating existing 
deficiencies in the system—all in con- 
junction with the school board." In 
sum, the capital facilities element 
must demonstrate that the local gov- 
ernment will meet both existing and 
future capacity needs.” 

A valid comprehensive plan re- 
sponds appropriately to available 
data by formulating meaningful 
standards, principles, guidelines, 
goals, objectives, and policies. Plan- 
ning is preparation. The essence of a 
plan is the identification of likely cir- 
cumstances and events during a rea- 
sonable time in the future and the 
development of actions to respond 
both meaningfully and appropriately 
to such events.'* The local compre- 
hensive plan is the principal instru- 
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ment for regulating land use in 
Florida. It is implemented through 
the adoption of land development 
regulations consistent with the plan 
elements. Ultimately, any and all de- 
velopment, whether private or pub- 
lic, approved by local governments 
must be consistent with the adopted 
local plan. 

FS. §163.3180(1)(b) provides that a 
local government seeking to impose a 
public school concurrency requirement 
must first conduct a study to determine 
how the school concurrency require- 
ment will be satisfied and shared by 
all affected parties.!° The most effec- 
tive way of accomplishing this goal is 
through the formation of binding 
interlocal agreements between the lo- 
cal governments and school boards. 
Because only local governments con- 
trol development approvals and only 
school boards control the financing and 
operation of public schools, it is vital 
to the successful adoption of school 
concurrency that all the powers and 
responsibilities of the involved authori- 
ties be specifically delineated and 
agreed upon. The study requirement 
is intended to provide a blueprint of 
how the local government and the 
school board will be able to achieve and 
maintain the established LOS stan- 
dard and accomplish the necessary 
intergovernmental coordination. 

In addition to preparing a study, a 
local government which elects to ex- 
tend concurrency to public schools 
must amend its capital improve- 
ments element to indicate: 1) where 
and when the local government will 
provide the new schools needed to 
serve its projected growth; 2) the cost 
of the proposed new schools; 3) the 
projected revenue sources to fund the 
new schools; 4) the appropriate poli- 
cies for ensuring that adequate 
schools will be available concurrent 
with the impact of future develop- 
ment; and 5) that the capital im- 
provement element, as amended, is 
internally consistent and coordinated 
with each of the other elements of the 
local comprehensive plan.'® 

Ifa public school concurrency require- 
ment is adopted, school concurrency 
must adhere to the same laws regulat- 
ing the mandatory facilities subject to 
concurrency. Therefore, LOS standards 


for schools must be set forth in the capi- 
tal improvements element of the local 
comprehensive plan.'’ However, local 
governments do not have authority to 
set LOS standards for public schools. 
Only LOS standards set by the school 
board, which establish what capacity 
is acceptable for school facilities, will 
be binding. All adopted LOS standards 
must be achievable and maintainable 
throughout the planning period cov- 
ered by the local comprehensive plan.'* 
Ifthe LOS standard adopted is neither 
met nor maintained, the comprehen- 
sive plan is deficient and the school 
concurrency system will be deemed not 
in compliance with state law.’® Yet, 
many questions are left unanswered 
by the laws permitting local govern- 
ments to adopt school concurrency. 
What are the LOS standards to be ap- 
plied and in what manner should they 
be applied? Should they be applied on 
a county-wide basis or by some other 
measure? What measure of service 
should be used in establishing the LOS 
standards? How can we project the 
numbers of new students and the lo- 
cation of those students?” These are 
questions which remain unanswered 
and which must be addressed by a lo- 
cal government that elects to extend 
concurrency to public schools. 

FES. §163.3180(1)(b)1 requires the 
inclusion of a financially feasible 
public school capital facilities pro- 
gram in the capital improvements 
element of the local comprehensive 
plan. Most critically, this program 
must demonstrate how the local gov- 
ernment will achieve and maintain 
the adopted LOS standard.*! Among 
other problems faced by the various 
authorities attempting to manage 
growth and prevent overcrowding are 
the deficiencies that currently 
abound in the public school system. 
How can the current classroom defi- 
cits and unmet needs be addressed? 
How will the school board react or 
cope with its loss of authority, and 
the transition to shared authority 
and responsibility for managing the 
school system? 

The only pragmatic and effective 
way of addressing this host of com- 
plex issues is to establish intergov- 
ernmental coordination through for- 
mal interlocal agreements among the 


different authoritative bodies. Al- 
though the purpose of regulation may 
be to reduce negative ramifications 
resulting from conflicting land uses, 
too often the impact of regulation is 
to unnecessarily place a moratorium 
on development. While it is impor- 
tant to determine whether any facil- 
ity has the capacity to absorb the 
impact of growth, it is critical first to 
determine that the problematic 
growth is generated from the source 
being regulated. Conflicting power 
among different authorities in a 
school concurrency system is mani- 
fested in the fear of a development 
moratorium and fear derived from 
school overcrowding and inadequate 
educational systems.”” 

If concurrency is extended to the 
public school system, it is vital that 
both the local government and the 
school board collaborate and comply 
strictly with the mandatory planning 
requirements. The local government 
must not only include a financially 
feasible capital improvements plan 
for providing necessary school 
facilities in its local comprehensive 
plan, it also must meet the specific 
intergovernmental coordination re- 
quirements set forth in FS. 
§163.3177(6)(h)1 and 2 (Supp. 
1996).”* The intergovernmental coor- 
dination element, as amended, must 
set forth principles and guidelines for 
coordinating the local comprehensive 
plan with the school board.” 

Each local government must enter 
into an interlocal agreement with the 
school board to establish the joint 
processes for collaborative planning 
and decisionmaking on public school 
issues, and the extension of the 
concurrency requirement to public 
schools, to achieve the successful in- 
tegration of educational facilities 
planning into a local government’s 
growth management’ system. 
F.S.§163.3177(6)(h)2 requires that 
the county, municipalities and all 
affected entities within a county en- 
ter into the interlocal agreement to 
ensure that intergovernmental coor- 
dinations for school concurrency will 
be accomplished. Only through such 
collaborative planning by local gov- 
ernments and school boards can the 
goals of concurrency be met. 
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Broward County School 
Concurrency Experience 

Concurrency regulations seek to 
avoid the necessity for suspending 
development by coordinating the tim- 
ing and approval of development 
with the availability of adequate pub- 
lic facilities in accordance with a 
capital improvements plan. However, 
it may be that the goals of school 
concurrency are better achieved 
through cooperative planning for- 
malized by voluntary interlocal 
agreements rather than by the im- 
position of mandated concurrency 
regulations. This has been evidenced 
by the recent recommended order, 
dated October 8, 1997, entered by 
Administrative Law Judge Larry J. 
Sartin, and the subsequent Novem- 
ber 21, 1997 Recommended Order 
issued by the department (and for- 
warded to the Administration Com- 
mission for final agency action within 
90 days after November 21, 1997), 
addressing Broward County’s at- 
tempt to extend a mandatory 
concurrency requirement to public 
schools. The results and implications 
are discussed below. 
Background 

On September 11, 1996, Broward 
County adopted the public school fa- 
cilities element, along with amend- 
ments to its capital improvements 
element, intergovernmental coordi- 
nation element, and future land use 
element (sometimes collectively re- 
ferred to as the “amendments”). The 
amendments reflected the county’s 
election to extend a concurrency re- 
quirement to the public schools in 
Broward County. 

In its initial review of the public 
school facilities element, the depart- 
ment stated several objections. First, 
the department found that the pro- 
posed amendments did not contain 
all of the minimum required data, 
analysis, goals, objectives, and poli- 
cies for the adoption of a public school 
concurrency requirement. 

Second, the department deter- 
mined that the data and analysis 
needed to determine the adequate 
level of service necessary to imple- 
ment the adopted local government 
comprehensive plan had not been 
provided. The proposed amendments 


The inability to 
control the allocation 
of school capacity 
presents 
administrative 
problems and 
uncertainty for 
developers, 
homeowners, and 
parents. 


did not set forth the required data 
and analysis to determine needed 
school facilities, specifically to the fa- 
cilities needed to resolve existing 
deficiencies and to address new 
growth. The department also deter- 
mined that the proposed amendments 
did not contain the minimum required 
goals, objectives, and policies in the 
capital improvements element. 
Additionally, the department ob- 
jected to certain deficiencies in the 
interlocal agreement entered into be- 
tween Broward County and the 
school board. The department found 
that the amendments failed to de- 
scribe the joint processes for imple- 
menting a concurrency system, and 
merely reiterated the statutory re- 
quirements. It determined that, to 
comply with state law, the proposed 
amendments must demonstrate a 
consideration of the particular effects 
upon the development of adjacent 
municipalities in the county, adjacent 
counties, or the region, and upon the 
state comprehensive plan. The 
interlocal agreement also contained 
certain provisions that raised concerns 
about continuing compliance, particu- 
larly ones which allowed termination 
of the agreement by either Broward 
County or the school board, and fail- 
ing to monitor or obligate the school 
board with respect to setting public 
school boundaries, selecting and ac- 
quiring public school sites, planning, 
designing, and constructing public 
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school facilities, selecting LOS stan- 
dards, and approving the public school 
capital facilities program. 

Following the adoption of the 
amendments on September 11, 1996, 
the department issued a notice of 
intent and statement of intent on 
October 24, 1997, determining that 
the amendments were not in compli- 
ance with FS. Ch. 163, Part II, and 
Fla. Admin. Code Ch. 9J-5. In re- 
sponse, Broward County, among 
other things, amended the interlocal 
agreement. As a result, on Novem- 
ber 24, 1996, the department filed a 
notice of intent to find the amend- 
ments in compliance. On November 
27, 1996, the Florida Homebuilders 
Association, Building Industry Asso- 
ciation of South Florida, and Florida 
Association of Realtors filed a peti- 
tion for administrative hearing with 
the department to find the amend- 
ments not in compliance. The school 
board intervened in that action. 

On December 13, 1996, the Eco- 
nomic Development Council of 
Broward, Inc. (EDC) filed a petition for 
administrative hearing with the de- 
partment. After an unsuccessful me- 
diation, the two cases were consoli- 
dated and a final hearing was 
conducted in June 1997, beforeAdmin- 
istrative Law Judge Larry J. Sartin. 
¢The Administrative Law Judge’s 
Recommended Order 

After a comprehensive two-week 
trial, the administrative law judge 
concluded in his recommended order 
that the amendments were not in 
compliance with the statutory and 
rule requirements. Although the ad- 
ministrative law judge identified 
many deficiencies in the amend- 
ments, his finding of noncompliance 
was based upon three main areas: 
1) the absence of a financially fea- 
sible capital facilities program to 
demonstrate that public schools were 
to be provided and maintained at the 
adopted level of service; 2) the exist- 
ence of other deficiencies in the capi- 
tal improvement element; and 3) the 
failure to meet the intergovernmen- 
tal coordination requirements.” 

Judge Sartin determined that the 
amendments lacked the necessary 
goals, objectives, and policies to pro- 
vide standards under which the school 
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board, which is charged with the re- 
sponsibility of setting student atten- 
dance areas, must draw student atten- 
dance boundaries to assist in the 
achievement of the adopted LOS stan- 
dards for public school concurrency. 
While the legislature has not required 
that student attendance areas be used 
as the service area applicable to pub- 
lic schools, Fla. Admin. Code Rule 9J- 
5.016(1)(b) provides that “[t]he geo- 
graphic service area and location of 
major system components for the pub- 
lic education and public health systems 
within the local governments’ jurisdic- 
tion shall be identified.” The service 
area selected by the county, i.e., school 
attendance zones, failed to meet this 
requirement because student atten- 
dance areas will change annually 
outside the local comprehensive 
planning process without any con- 
trolling standards and criteria. The 
absence of the required goals, objec- 
tives, and policies for the setting of 
school attendance boundaries simply 
left too much discretion to the school 
board and undermined the public 
participation component inherent in 
the comprehensive planning process. 
The inability to control the alloca- 
tion of school capacity presents seri- 
ous local administrative problems for 
the implementation of any local school 
concurrency system and great uncer- 
tainty for developers, homeowners, 
and parents. For example, a plat could 
be approved based upon current capac- 
ity, then alteration of school attendance 
zones might reallocate school capacity, 
then capacity would be insufficient for 
the plat’s approval. Thus, the absence 
of the needed standards and criteria 
for the establishment of school atten- 
dance zones was fatal to the amend- 
ments. Whether a particular school 
would meet the adopted level of ser- 
vice after the adoption of the amend- 
ments simply could not be determined 
beyond the first year of the school 
board’s capital facilities program. 
The cardinal implementing principle 
of Florida’s concurrency system has 
been that each local government is 
largely free to determine the quality 
of public facilities and services that 
should be provided to its citizens. Lo- 
cal determination, however, is much 
more limited in the area of educational 


facilities. How does one determine 
whether adequate school capacity is 
available? This is difficult because nei- 
ther the local government nor the prop- 
erty owner has any control over the 
creation or allocation of school capac- 
ity. The amendments failed to provide 
any guidance in this respect. 

Judge Sartin also found that the 
capital facilities program adopted by 
the county was defective for a num- 
ber of reasons. Florida law mandates 
that the components of a capital im- 
provement element cover at least a 
five-year period. Only the school 
board, pursuant to budgetary pro- 
cesses controlled by the state board 
of education and the department of 
education, can adopt a capital out- 
lay program for schools. Judge Sartin 
determined the capital facilities pro- 
gram covered three years and part 
of another year, and began after the 
commencement of one of the years of 
the program in violation of the con- 
trolling administrative rule. 

Second, while the public school 
capital facilities program was 
adopted as part of the capital im- 
provements element, the substance 
of the program did not comply with 
the specific requirements of FS. 
§163.3180(1)(b)1 or the general re- 
quirements for capital improvement 
elements of F.S. §163.3177(3) be- 
cause there was “[n]o textual expla- 
nation of the goals, objectives, and 
policies addressing the construction 
of capital facilities necessary to meet 
existing deficiencies, the accommo- 
dation of future growth, the replace- 
ment of worn out facilities, or how 
the adopted LOS standards will be 
achieved and maintained.”” 

Additionally, the program failed to 
establish how public schools will be 
provided “at an adequate level of ser- 
vice necessary to implement the 
adopted local government plan,” as 
required by F.S. §163.3180(1)(b)1. 
The language of §163.3180(1)(b)1 
requires more than simply identify- 
ing sources of revenue to match capi- 
tal facilities.?” The law requires that 
the capital improvements element 
clearly demonstrate that the capital 
facilities program ensures that the 
public facility be provided at an ad- 
equate level of service. 


Like all components of the compre- 
hensive plan, the capital improve- 
ments element must be economically 
feasible. Because it is the heart of 
each local concurrency management 
system, the capital improvements 
element merits special attention. The 
capital improvements element must 
consider the need for and the loca- 
tion of public facilities in order to 
encourage the efficient utilization of 
such facilities.” The capital improve- 
ments element must specify when, 
where, and how the public facilities 
identified in the comprehensive plan 
will be located and financed. All com- 
prehensive plan elements, including 
optional elements, must be based 
upon appropriate data. Therefore, a 
local school facilities element must 
be based upon accurate data and 
analysis which projects school needs 
and how the local government intends 
to meet those needs. Fla. Admin. Code 
Rule 9J-5.005(3) also requires that any 
element be based on level of service 
standards which ensure “that ad- 
equate facility capacity will be pro- 
vided for future development and for 
purposes of issuing development or- 
ders or development permits pursuant 
to Section 163.3202(2)(g), Florida Stat- 
utes.”A public school concurrency man- 
agement system must be consistent 
with the capital improvements ele- 
ment which must, in turn, set forth a 
financially feasible plan for ensuring 
that adopted level of service standards 
for schools will be achieved and main- 
tained. 

Finally, Judge Sartin determined 
that the amendments did not satisfy 
the intergovernmental coordination 
requirements of FS. § 163.3177(6)(h)2. 
The interlocal agreement was not ex- 
ecuted by all affected entities, which 
necessarily included all municipalities 
located within Broward County. It was, 
therefore, deficient. In addition, the 
amendment to the intergovernmental 
coordination element failed to contain 
the required joint processes for collabo- 
rative planning and decisionmaking 
regarding public school siting, popu- 
lation projections, and the extension 
of concurrency to public schools. 

The practical effect of any local 
government school concurrency sys- 
tem based on an interlocal or other 
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formal agreement with a school 
board will be shared control of the 
school system by the school board 
and the local government. The inevi- 
table result of such negotiated agree- 
ments, which link the issuance of de- 
velopment permits to the provision of 
adequate school facilities, will be 
greater municipal and county involve- 
ment in school board decisions con- 
cerning the planning, funding, loca- 
tion, and construction of schools, and 
allocation of school capacity among the 
various local governments. In this in- 
stance, Judge Sartin determined that 
Broward County failed to adopt 
amendments to its comprehensive 
plan which would ensure the required 
intergovernmental coordination. 

The department, as the state land 
planning agency, recently conducted its 
statutorily mandated review of Judge 
Sartin’s recommended order and also 
determined that Broward County’s 
adopted amendments were fatally de- 
fective for the following reasons: 1) in- 
adequacies in the capital facilities pro- 
gram, 2) insufficient clarity regarding 
how level of service standards will be 
applied and met, and 3) inadequate 
data and analysis supporting the plan. 
The department’s Determination of 
Noncompliance and Recommendation 
to theAdministration Commission has 
been forwarded to the Governor and 
Cabinet who will act in their capacity 
as the Administration Commission to 
take final agency action. The Admin- 
istration Commission is anticipated to 
act in the first few months of 1998. 


Conclusion 

Broward County’s adopted amend- 
ments left too much detail to conjec- 
ture. The statutory and rule require- 
ments for concurrency in general, 
and for public school concurrency in 
particular, are demanding. The 
county was not able to meet these 
planning standards. Whether an- 
other local government will, as 
Broward County did, attempt to 
adopt a public school concurrency 
requirement remains to be seen. If 
one does, the question then becomes 
whether the local government and 
school board will be able to bridge the 
gap to adopt a legally defensible pub- 
lic school concurrency amendment. 0) 
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Creating and Developing 


Winning Themes and Arguments 


winning trial attorney rec- 
ognizes that to reach the 
goal of a successful ver- 
dict, you must first develop 
a plan of action. The plan that you 
use to prepare and present the case 
must have meaning and direction. In 
order to achieve this, your trial plan 
should be built around a theme that 
will define the case and will allow the 
jury to rally around that theme. 

To be victorious at trial you need 
to do more than just present the facts 
and the law so as to allow the jury to 
decide the case. It is important to 
discover the heart of the case early 
enough in the litigation so that the 
winning theme may be developed 
through discovery and presented to 
the jury properly. Once established, 
the theme should tell the jury in very 
few words what the case is really 
about. 


Importance of Trial Themes 
Trial themes bring the case to life 
and help the jurors form impressions 
to assist them in understanding the 
case. It is important to appreciate the 
power that certain words have and 
the responses that they create in the 
jury’s collective mind. A good theme 
that uses powerful words will prove 
to be very persuasive and effective. 
Attorneys are often described as 
storytellers. The difference between 
the storyteller and an attorney is 
that the attorney is required to prove 
that his or her client’s story is true. 
By starting the story with the theme 
and presenting evidence that sup- 
ports that theme, the jurors will be 
able to follow the story and the evi- 
dence in such a way that will enable 
them to determine that the evidence 
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A trial plan should 
be built around 
a theme that 
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that theme. 


and facts in the case support the 
story, thus leading to a successful 
result at trial. 


Creation of the Theme 

The creation of a successful trial 
theme is not easily achieved. We are 
not trained to do this in law school. 
Attorneys are taught to think logically 
and to worry about proving every ele- 
ment in a case. Unfortunately, jurors 
do not necessarily think that way. 
What you feel is important and what 
a juror may think is important may 
be completely different. Thus, it is es- 
sential for you to present concepts in 
a case to which the jury can relate, 
while supporting the record with the 
necessary proof required to survive a 
motion for a directed verdict. 

How do you create a theme? After 
you have fully discussed the case 
with your client and reviewed the 


key documents, sit down with your 
associates, partners, or paralegals 
and brainstorm. Consider using a flip 
chart so that you may write down 
suggestions, concepts, and ideas dur- 
ing this session. Discuss all ideas, 
suggestions, and comments regard- 
ing the type of case that it is and how 
it should be worked up. Reach a con- 
sensus on a plan of action to follow, 
and then narrow the key points, con- 
cepts, and themes for further discus- 
sion. As discovery progresses, meet 
again with your team to select the 
theme for the case. 

Another way to prepare a winning 
theme requires visualizing the per- 
fect closing argument. During that 
closing argument, picture the jury 
accepting and understanding every- 
thing you say about the case. Con- 
sider the types of witnesses that you 
are using, the experts that you have 
hired, demonstrative evidence that 
you have shown, and the arguments 
that you are making. Visualize the 
best argument that you have ever 
made leading to the best result that 
you have ever obtained in a jury trial. 
After you have fully visualized this 
scenario, break down what the case 
is really about. Identify the theme 
and then hire the experts, propound 
the discovery that you need to sup- 
port the theme, and develop the case 
based upon the successful theme and 
argument that you visualized. 

In order to visualize meaningfully, 
you must have peace and quiet. Close 
the door, shut off the computer, un- 
plug the telephone, and concentrate 
on your case. If you have anyone in 
your office, make sure that these in- 
dividuals are all doing the same 
thing that you are doing. That is: con- 
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centrating on the case and assisting 
in developing a winning strategy and 
theme. 

Some believe that themes should 
be developed with the assistance of 
jury consultants and focus groups. 
The use of jury consultants and fo- 
cus groups can be very helpful but, 
unfortunately, very expensive. You 
should consider hiring a trial consult- 
ant to assist in theme selection and 
development when your client can 
afford this type of assistance. If you 
cannot afford a jury consultant and 
formal focus group, consider discuss- 
ing the case with individuals that are 
not involved in the legal field, with- 
out telling them whom you represent. 
Listen to their ideas, concepts, and 
response to your case. Taking notes 
on the key issues that they identify 
will greatly assist in choosing the 
correct theme and in preparing a per- 
suasive case. 


Use of Theme 
Throughout the Case 

Despite having great courtroom 
skills, many attorneys do not know 
how to develop strong themes for 
their cases or how to use them in the 
courtroom. Other attorneys are able 
to create a trial theme but are un- 
able to integrate the trial theme into 
the case. The trial theme should be 
used throughout the trial. It should 
be introduced in voir dire, discussed 
during opening statement, expanded 
upon during direct examination, 
used as a tool in cross-examination, 


and be fully developed and explained 
in closing argument. 

During voir dire, prepare the jury 
to accept the theme so that the jury 
will be ready, willing, and able to find 
in your client’s favor. Ask open-ended 
questions that will require the jury 
to think about the theme of your case. 
For example, in a medical malprac- 
tice case with a theme based on “slop- 
piness and carelessness,” consider 
asking: “Do you think that a radiolo- 
gist should be sloppy and careless 
when reading an X-ray? What can 
happen if a radiologist is sloppy and 
careless?” In that example, “sloppi- 
ness and carelessness” are the opera- 
tive words. 

During the opening statement, the 
theme should be delivered with a 
complete explanation of how the case 
facts support the theme. Deliver the 
theme early in the opening. Tell the 
jury that this is a case about a sloppy 
and careless radiologist. This is a 
case where the plaintiff would not be 
here if the defendant had been care- 
ful rather than sloppy and careless 
in reading an X-ray. 

During the presentation of the 
case-in-chief, every exhibit intro- 
duced in evidence and every witness 
called to testify should support the 
theme. All evidence in the case 
should help build the theme that the 
injury could and should have been 
prevented had the doctor been care- 
ful and not sloppy and careless. 

During cross-examination, the key 
points that establish the basis of the 
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theme should be used as a tool in 
questioning the adverse witnesses. 
Ask questions that will force the op- 
posing witness to concede points con- 
sistent with your theme, for example: 
“Do you agree that a radiologist 
should carefully read an X-ray? A 
sloppy and careless reading could be 
dangerous.” 

Use visual aids throughout the 
trial that will support the theme and 
develop your concepts. By constantly 
delivering the theme throughout the 
case, you will be able to orient the 
jury’s focus as you deem appropriate 
and important. 

During closing argument, you 
should put the story together so that 
a clear picture supporting the theme 
will emerge. This will allow the jury 
to view the evidence in the case con- 
sistent with your client’s view of the 
facts. Using our example, the jury 
should be left with the feeling that if 
the doctor had been careful rather 
than sloppy and careless, the plain- 
tiff would not have been in court. 


Conclusion 

Your ultimate goal in creating a 
winning theme for trial should be to 
have the jury listen to all of the evi- 
dence in the case, as well as the clos- 
ing arguments, and enter the delib- 
erations with your theme deeply 
embedded in their minds. This will 
allow the jury to view the entire case 
based on your perspective. In the jury 
room every piece of evidence will be 
analyzed to determine whether it is 
consistent or inconsistent with your 
trial theme. Using a theme concept 
at trial allows you to present an ex- 
citing story that will lead to a happy 
ending. 
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Family Law 


Coping with Client Expectations in Divorce 


he family lawyer who 

wishes to maximize profes- 

sional effectiveness must 

take seriously not only the 
technical aspects of the discipline 
but also the client’s perception of the 
overall service. These perceptions 
are not always obvious, often are not 
well communicated, and are com- 
prised of measures unique to each 
individual client. Further, the 
attorney’s status of being very famil- 
iar with the practice of law, the le- 
gal system, and divorce can actually 
impede an understanding of the 
client’s perspective. This perspective 
includes feelings about the fact of 
divorce, the process and outcome of 
resolution, and also treatment from 
their own attorney. The divorcing 
client presents a special challenge 
since the individual engages the 
family lawyer at a time of great emo- 
tional strain, with diminished abil- 
ity to function, and hypersensitivity 
to rejection and disappointment. For 
these reasons, observations and ex- 
periences of the mental health pro- 
fessional who works with divorcing 
clients may provide important infor- 
mation about the client that is not 
routinely accessed by the attorney. 
By virtue of training, and the expe- 
rience of seeing divorcing clients 
during their time of representation, 
the mental health practitioner is in 
a unique position to assist the fam- 
ily lawyer. 

The psychotherapy setting is one 
in which divorcing clients frequently 
share their feelings of the divorce 
and encounters with their attorney. 
These same clients often are reluc- 
tant to share these perceptions in the 
attorney’s office. Increased aware- 


by James Kochalka 


Divorcing persons 
enter the legal arena 
sometimes with little 
desire to participate, 

and frequently with 

little understanding 
of the language 
and procedures 
of divorce. 


ness and sensitivity to the profes- 
sional relationship may first provide 
the attorney with a valuable method 
to determine whether a case should 
be accepted. The premise is that a 
poor attorney-client fit can result in 
several undesirable outcomes: being 
fired, reputation damaged from un- 
happy clients, and reduced profes- 
sional satisfaction. Conversely, the 
ability to establish a sound relation- 
ship at the outset should reduce the 
incidence of dissatisfied clients since 
both parties will begin the divorce 
process with a better understanding 
of their respective roles. 

The purpose of this article is to 
help the attorney understand typi- 
cal emotions of divorcing individu- 
als, client-reported difficulties in 
working with their attorneys, and 
ways to think about particular cli- 
ent relationship issues. 


The Emotional Status 
of Divorcing Individuals 
While some mental health ex- 
perts! view divorce as a growth ex- 
perience, for the majority of divorc- 
ing persons it represents one of life’s 
most painful conditions. In fact, re- 
search?” suggests that divorce ranks 
as a potent contributor of the kind 
of emotional stress that ultimately 
can contribute to physical illness. 
Not surprisingly, divorcing persons 
often exhibit various psychological 
disorders at a higher rate than the 
general population,’ with some of 
these conditions seriously compro- 
mising the client’s ability to function 
effectively on a daily basis. 
Divorcing persons enter the legal 
arena sometimes with little desire 
to participate, and frequently with 
little understanding of the language 
and procedures of divorce. Most per- 
sons who divorce will do so only once 
or twice in their lives. Therefore, the 
emotional tenor is one of fear, igno- 
rance, and, because of clients’ emo- 
tional fragility, an often-limited abil- 
ity to think and act effectively. Given 
the state of demoralization that 
characterizes divorcing persons, the 
way that bad news is delivered by 
the attorney is critical to maintain- 
ing a good relationship. From a gen- 
eral understanding of divorcing cli- 
ents, the attorney may consider the 
following practice points: 
¢Clients do not necessarily hear 
what the attorney is saying even 
when they appear to be doing so. 
¢Assume that clients will be hyper- 
sensitive to any professional commu- 
nications. 
¢Clients will not necessarily report 
when they are dissatisfied with some 
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aspect of the professional relation- 
ship. 
*Clients may be limited in their abil- 
ity to follow through on responsibili- 
ties accompanying the divorce pro- 
cess. 

While divorce in general is associ- 
ated with a range of negative emo- 
tional and behavioral features, it is 
not a discrete event but rather com- 
prises a series of emotional experi- 
ences that have unique behavioral 
characteristics. One way to better 
understand this range of emotions is 
through a five-stage model developed 
through research conducted with ter- 
minally ill patients. * This model has 
been used as a metaphor to concep- 
tualize psychological aspects of many 
types of loss, including divorce. It 
should be noted that clients may 
demonstrate any of these stages, and 
may move between stages through- 
out the divorce. These stages will be 
illustrated by reporting the orienta- 
tion of the client represented by each 
stage of loss. 

The Client Who Does Not Take Se- 
riously the Fact of Divorce—Clients 
who present in the stage of denial 
typically report a spouse inexplica- 
bly and suddenly moving out or that 
they were served with a divorce ac- 
tion. They may seek an explanation 
for their mate’s conduct unrelated to 
marital satisfaction (e.g., mental ill- 
ness), and by definition will not be 
the initiator of a separation. The 
complementary reality reported to 
the therapist by the other partner is 
one of repeatedly attempting with 
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little success to persuade the spouse 
of the critical state of the marriage. 
At that point, the spouse in denial 
will report wanting to do anything to 
save the marriage, and generally will 
acknowledge only being in the 
attorney’s office to understand the 
mechanics and/or rights that one has 
in a divorce. Their general posture 
will be one of incredulity at the pros- 
pect of divorce. An attorney may have 
the sense that the client is “dragging” 
relative to the estranged spouse. It 
is recommended that the client be 
confronted directly and questioned 
regarding beliefs about the inevita- 
bility of divorce. If not, it may be bet- 
ter to determine what the client ex- 
pects of the attorney at the time, and 
possibly refer for psychotherapy as 
a means of clarifying the client’s 
marital status. 

The Client Who Vacillates About 
Divorce—Clients in the stage of bar- 
gaining may act tentatively and leave 
the attorney wondering whether they 
want to divorce. In fact, they do not 
and often are acting out their role in 
a drama that they believe will have 
the happy ending of reconciliation. 
The role of the attorney may be to 
help protect them from their own in- 
accurate beliefs regarding their 
marital status. For example, clients 
often will believe that reasonable- 
ness regarding settlement demon- 
strates continued marital commit- 
ment and will result in the spouse’s 
return. Clients may believe that go- 
ing slowly, not responding to the di- 
vorce process, or actively pursuing 
the estranged spouse will result in 
reconciliation. Their request that the 
court require marital counseling is 
either unheeded or met with disdain- 
ful participation by the divorce-ini- 
tiating spouse. The wise attorney sus- 
pecting this phase asks directly 
whether the client believes that rec- 
onciliation is possible and the likely 
scenario to that outcome. In this way 
the attorney can better understand 
how to proceed to maintain profes- 
sional integrity yet allow the client 
sufficient leeway to pursue individual 
goals. This phase should not be con- 
fused with a couple’s joint decision to 
stop divorce proceedings pending an- 
other attempt to reconcile. 
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The Angry Client—Clients in the 
angry phase are well known and dif- 
ficult to work with because of their 
unreasonable positions. Attorneys 
working with clients during this 
phase often are perceived as “too easy 
going.” The degree of anger is directly 
related to the inevitability of the loss 
experience and acts to protect the 
individual from the more painful 
phase that follows. These clients are 
their own worst enemies since they 
will often demand actions that sim- 
ply shed more heat than light on the 
settlement of the case. It is especially 
important for the attorney to assess 
satisfaction of these clients on a regu- 
lar basis as a way to help clarify mis- 
conceptions and to allow the client 
to vent frustrations about the pre- 
dictably less-than-satisfactory out- 
come that is at hand. The reputation 
of the attorney may be protected 
through these discussions by assist- 
ing the angry client in not misdirect- 
ing anger toward either the process 
of divorce or the specific actions of 
the attorney, but rather toward the 
larger issue of termination of the 
marital relationship. 

The Depressed Client—Clients who 
are depressed will grieve openly the 
loss of mate, lifestyle, security, and 
other tangible and emotional compo- 
nents of their married life. Charac- 
teristics of depression include fre- 
quent tearfulness, lethargy, inability 
to focus, and a sense of hopelessness. 
Depressed clients may be extremely 
difficult to work with due to their lack 
of motivation and psychological en- 
ergy to move forward. Of all clients, 
these will require more “hand hold- 
ing,” and often can benefit from and 
are receptive to recommendations for 
psychological counseling. Their fra- 
gility often limits their ability to 
think clearly and requires the attor- 
ney to work slowly to ensure that the 
client clearly understands what is 
occurring in the case. 

The Client Who Is Rationally Pre- 
pared to Divorce—Clients who have 
reached the stage of acceptance of- 
ten are the ones who left their mates. 
These clients have passed through 
the earlier stages and appear ratio- 
nal and able to _ function 
collaboratively with great effective- 
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ness in their own behalf. While they 
may seem “cold,” to both the attor- 
ney and certainly the estranged 
spouse, they often report having 
struggled with the decision to divorce 
for many years. They are often good 
candidates for resolution through 
mediation, and are clients who can 
look at settlement through a much 
more objective lens than those in the 
previous stages of loss. 

The value of this model is that the 
attorney can quickly understand 
typical logjams that may occur in 
working with a client based on the 
stage of loss. The key to accessing 
this information will be to query the 
client’s desire for divorce, acceptance 
of the inevitability of divorce, and 
any actions being taken to salvage 
the marriage. 


Assessing Awareness 

of the Divorce Process 
Divorcing clients in psychotherapy 

often report many confusing and dis- 

heartening aspects of initial meet- 

ings with their attorneys. From the 


outset, a potential client’s perception 
of the attorney and the process of di- 
vorce is colored by a number of expe- 
riences that are incidental to the 
face-to-face meeting with the attor- 
ney. These reported experiences in- 
clude the warmth of the receptionist’s 
voice, length of time before meeting 
with the attorney, location and diffi- 
culty in finding the office, and the 
decor and “feel” of the office. They 
may also concern other subtle ele- 
ments of interpersonal status, e.g., 
the attorney walking out to the wait- 
ing room instead of being brought in 
or sitting at a conference table in- 
stead of behind a desk. Continual 
awareness of the client’s potentially 
compromised ability to process infor- 
mation and make decisions will help 
the attorney to recognize that even 
simple communications may require 
both repetition and clarification. 
Several specific areas appear to be 
chronically misunderstood and the 
source of angst for many clients. Cli- 
ents report ignorance of either the 
procedures or rationale for particu- 
lar actions in the divorce. Even 
though at least one publication’ dis- 
tributed to clients by Florida family 


lawyers clearly outlines the process 
of divorce and the client’s responsi- 
bilities, it appears that many clients 
remain in the dark. Clients often will 
complain that “nothing is happening” 
with their case, with the implication 
that their attorney is negligent. This 
criticism often is simply the result of 
not understanding the process. 

Issues regarding the role of para- 
legal and other support staff are re- 
ported as ambiguous and can leave 
clients feeling marginalized since 
they sometimes view contact with 
these persons as less valuable than 
talking with the attorney. This criti- 
cism is often leveled when the client 
receives a call from a support staff 
and does not know how that person 
fits into the case. 

Expectations regarding fee ar- 
rangements, despite retainers and 
retainer agreements, are still some- 
times unclear, with the lack of client 
understanding resulting in potential 
administrative and malpractice com- 
plaints. There is a unique and irra- 
tional indignation that people who 
are in distress experience about not 
wanting to pay for services that they 
may feel is an imposition in their 
lives. Clients need to be told what 
constitutes a billable event, ways to 
reduce fees, and the likelihood of the 
court’s requiring the estranged 
spouse to pay the client’s fees. 

Perhaps the attorney’s most sig- 
nificant role with respect to manag- 
ing expectations occurs by keeping 
the client apprised of both the fact of 
and rationale for various actions,e.g., 
hearings. While some of the matters 
may be routine and somewhat incon- 
sequential in terms of the eventual 
settlement, clients begin to lose con- 
fidence when they feel that they have 
not been informed in a thorough and 
timely manner. Similarly, given that 
divorce is filled with innumerable 
moments of demoralization and de- 
feat, the prudent attorney takes time 
frequently to inquire as to how the 
client is feeling about the level of 
service being provided. 

A few minutes of debriefing about 
the outcome of various hearings will 
stem the rising tide of resentment by 
simply allowing the client to voice 
dissatisfaction and give the attorney 


an opportunity to respond. It should 
be emphasized that all communica- 
tions regarding the process of divorce 
should be explained in layman’s 
terms and not legal jargon. 

One may summarize the implica- 
tions for improved practice conduct 
in dealing with the role of expecta- 
tions in the following manner: 
¢ Assess through direct inquiry what 
a client understands about critical 
aspects of the divorce process. 
Frequently inquire as to the level 
of satisfaction that the client is ex- 
periencing with the attorney. 


Assessing Attorney-Client 
interactional Styles 

Clients come with differing expec- 
tations regarding the role that an 
attorney should play during the di- 
vorce. These expectations are influ- 
enced by stereotypes, personal expe- 
rience with authority figures, the 
aforementioned stage of loss they are 
in, and reports from previous clients. 
These expectations may be cast into 
the following typology. 

Clients Who Desire an Attorney- 
Counselor—This expectation is evi- 
dent when office meetings or client 
calls repeatedly focus on feelings of 
victimization, betrayal, and rejec- 
tion. Clients want to disclose pain- 
ful issues regarding their marital 
life, or life during divorce, and will 
attempt to position the attorney into 
becoming their mental health counse- 
lor. Their distress should be noted and 
acknowledged as normal, with the sug- 
gestion that psychotherapy may be a 
more efficient method of dealing with 
their emotional suffering. 

Clients Who Desire an Attorney as 
Parental Substitute—The client who 
reports ignorance and naiveté 
around settlement and an unwilling- 
ness to learn relevant details would 
demonstrate this expectation. These 
clients attempt to place in the 
attorney’s hand responsibility for 
decisions that generally reside with 
the client. They may flatter by plac- 
ing an inordinate amount of trust 
and power in the attorney’s judg- 
ment. The attorney may feel protec- 
tive due to the underperformance of 
the client. This lack of full participa- 
tion is not due to the emotional dis- 
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tress of the client but rather is a func- 
tion of the client’s belief that the 
attorney’s role is to make decisions 
as opposed to executing those deci- 
sions made by the client. 

Clients Who Desire an Attorney to 
Inflict Pain—These clients are well 
known for an intensity that is 
matched only by their unreasonable- 
ness in settlement considerations. 
For these clients, divorce is the final 
platform of retribution for marital 
grievances, and following from the 
loss stages, is a way to prevent the 
depression that accompanies accep- 
tance of the divorce. Clients who are 
unhappy with their attorneys often 
report them as “not strong enough” 
to deal with their spouses though 
these opinions are often formed only 
on stylistic aspects of the attorney’s 
behavior (e.g., demeanor, sensitivity). 

Clients Who Desire an Attorney as 
Legal Expert Only—These clients, of- 
ten the initiators of separation, take a 
very rational approach to divorce. They 
are willing to make their own deci- 
sions, and simply want an attorney to 
guide them through the legal process. 
They, in fact, wish to take responsibil- 
ity for the substantive issues and can 
assess their own sense of fairness. 
Many clients with this mindset are 
good candidates for resolution through 
mediation. 

This typology may be used as a way 
to calibrate communication with cli- 
ents along dimensions of directness, 
overall emotional demeanor, sensi- 
tivity to the need to listen, responsi- 
bility taking, and aggressiveness. 
One may inquire directly as to how 
the client believes the attorney 
should act and what constitutes good 
representation. The attorney also 
may ask what the client understands 
about the attorney's style based on 
the referral source. Clearly, one size 
does not fit all in terms of what the 
client expects from a professional re- 
lationship. The attorney must reflect 
on his or her communication style 
especially as it relates to the bound- 
ary between professional interpreta- 
tion of the law versus decisions that 
should reside with the client. Ideally, 
the attorney must individualize com- 
munications with each client, though 
with awareness that poor fit may re- 


sult in either being fired by the cli- 
ent or feelings of strain about deal- 
ing with the client during divorce. 


Assessing Attorney 
Reactions to Client 

Though one may aspire to provide 
the best professional experience for 
each client, the reality is that differ- 
ent clients evoke different reactions 
in the attorney. Attorneys who are 
divorced may view the process from 
a much more emotional and personal 
standpoint. From the initial meeting 
it is important that the attorney ex- 
amine emotional reactions to the 
entire experience of meeting with a 
divorcing client. Research has dem- 
onstrated that the majority of the 
impact of communication between 
two persons is nonverbal and in- 
cludes elements such as postural ori- 
entation, facial gestures, intonation, 
rate of speech, and interruptions. 
Since many of these accompaniments 
of communication are beyond con- 
scious control, one can infer that the 
way one feels toward a client ulti- 
mately will be communicated to that 
person. Feelings of jealousy, intoler- 
ance, competitiveness, attraction, 
empathy, sympathy, anger, and a host 
of other fundamental emotions will 
impact both the nature of the client- 
attorney relationship and possibly 
the motivation of the attorney to 
work on the case. This personal emo- 
tional audit by the attorney provides 
one template of understanding that 
can be used to enhance the profes- 
sional relationship. 


The Key Questions 

To summarize a way to approach 
the issue of client relationships one 
may consider the following: 
¢What is it that the client expects? 
eAre the client’s expectations realis- 
tic? 
¢What is the feeling toward the cli- 
ent? 
¢Will the fit between client and at- 
torney allow for successful represen- 
tation? 
What is the nature of the ongoing 
interaction between client and attor- 
ney? 
*How does the client perceive the 
professional service being delivered? 
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Conclusion 

There are no trends to suggest that 
divorce will vacate the American 
landscape. In any given year approxi- 
mately six percent of married per- 
sons in Florida will divorce. While 
the percentage has varied through 
the years, the fact remains that there 
are typically about 75-80,000 Florida 
divorces recorded annually. ® Though 
social mores have made its occur- 
rence less stigmatizing, for each in- 
dividual the experience is generally 
painful and remains forever part of 
a personal history with the family 
lawyer perceived as having played a 
significant role. In this article an at- 
tempt has been made to offer ways 
to think about approaching the cli- 
ent relationship in order to deter- 
mine whether one should engage a 
particular client and then how to pro- 
vide a service that each client values 
highly. Q 
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International 


Law 


Cross-Border Legal Practice and Ethics Rule 4-8.5 
Why Greater Guidance Is Needed 


he Florida Rules of Profes- 

sional Conduct provide 

little in the way of guidance 

for lawyers who engage in 
transnational work. Although the 
comment to Rule 4-8.5 acknowledges 
that “[iJn modern practice lawyers 
frequently act outside the territorial 
limits of the jurisdiction in which 
they are licensed to practice, either 
in another state or outside the 
United States,” the comment does no 
more than caution that “[i]n doing so, 
[such lawyers] remain subject to the 
governing authority of the jurisdic- 
tion in which they are licensed to 
practice” and that “principles of con- 
flict of laws may apply.”! Because this 
standard is both vague and confus- 
ing, this article suggests amending 
Rule 4-8.5 to make the ethical obli- 
gations of the cross-border practition- 
er clearer. 


The Need for Guidance 

Although the practice of interna- 
tional law has grown substantially 
since the end of World War I], no glo- 
bal entity currently regulates 
transnational lawyers.’ Instead, each 
nation (and, in countries like the 
United States, each state) is expected 
to discipline its own international 
lawyers. 

Given the nature of international 
law, the decision to have local au- 
thorities regulate international law- 
yers is troubling.* Unlike other fields 
of law, international law often re- 
quires its practitioners to deal with 
laws and policies that are alien in 
their design and seemingly insen- 
sible in their application. At the same 
time, the international lawyer rarely 


by Robert M. Jarvis 


International law 
often requires its 
practitioners to deal 
with laws and policies 
that are alien in 
design and 
seemingly insensible 
in application. 


has—even with his or her own cli- 
ent—the comfort of shared assump- 
tions, background, and language. 
The authors of a law review article 
published several years ago made 
the foregoing points succinctly by 
noting that when anAmerican attor- 
ney deals with another American 
attorney, the first attorney 
at least has some basis to believe that 
the [second] attorney is bound by, and 
acting in accordance with, the basic ethi- 
cal principles enunciated in the Code and 
the Rules. However, the same presump- 
tions do not necessarily apply when deal- 
ing with a foreign lawyer. The American 
lawyer is then instantly taken outside the 
scope of American ethical rules.* 


The authors went on to identify 
seven areas in which the lack of a 
common ethical framework presents 
heightened difficulties for American 
lawyers: taking a case, setting a fee, 


forum shopping, multiple represen- 
tation of clients, client communica- 
tions, competent client representa- 
tion, and settlement.® After 
examining each of these areas, they 
concluded, somewhat dismally, that 
“there is nothing ‘clear’ or ‘easily 
applied’ about the basic principles 
of an attorney’s duties and respon- 
sibilities. This is particularly so in 
a transnational case. An attorney 
must often make original decisions 
on ethical matters... 

These authors are not the only 
ones to have reached the conclusion 
that the current rules of ethics hold 
out little in the way of useful guid- 
ance for an international lawyer. Pro- 
fessor Robert E. Lutz of Southwest- 
ern University Law School has 
pointed out that 
[t]he giving of advice on foreign law, as well 
as the selection and use of foreign counsel, 
are matters occurring more and more fre- 
quently in law practice today. . . . [Yet 
djespite this growth and the professional 
responsibility complexity in this area, U.S. 
bar associations have provided only lim- 
ited, if any, guidance.’ 


Thirty-two pages later, Professor 
Lutz finished his examination of the 
problem by writing: 


There are great challenges to the U.S. 
lawyer engaged in international practice 
to perform competently. However, the 
model standards governing the profes- 
sional conduct of U.S. lawyers were writ- 
ten many years ago, when many of the 
complexities of practice today did not 
exist. The standards retain a U.S. law 
practice orientation and largely address 
the litigation aspects of such practice. 
Thus, the standards offer little guidance 
to lawyers engaged in international prac- 
tice, which is more transaction-oriented 
and multijurisdictional. If one of the func- 
tions of bar associations is to explain the 
fundamental ethical rules that shape the 
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profession and to define what it means 
to be a legal professional, then the bars, 
at all levels, ought to put more resources 
into and direct greater attention toward 
clarifying the U.S. lawyer’s current obli- 
gations in international practice under 
the various rules of conduct. It is impor- 
tant that U.S. lawyers know to what stan- 
dards the profession holds them.® 


Since the appearance of Professor 
Lutz’s article, there have been two 
court decisions that have grappled 
with the question of what standards 
to apply to international lawyers. 
Both, coincidentally, were decided by 
federal courts in California. 


Relevant Case Law 

In Image Technical Services, Inc. v. 
Eastman Kodak Co., 820 F. Supp. 
1212(N.D. Cal. 1993), the defendant, 
Eastman Kodak, moved in an anti- 
trust case to disqualify the law firm 
of Coudert Brothers from represent- 
ing the plaintiff, Image Technical 
Services.® District Judge Caulfield 
granted the motion on the grounds 
that: 1) Coudert Brothers had failed 
to obtain Eastman Kodak’s “informed 
consent” to the adverse representa- 
tion; and 2) Eastman Kodak had not 
waived its right to object to the ad- 
verse representation despite the fact 
that the litigation had advanced be- 
yond the preliminary stage.'° 

As it happened, the source of the 
conflict which led to Coudert Broth- 
ers being disqualified was work that 
the firm had been performing for the 
past six years for Eastman Chemi- 
cal, one of Kodak’s three major oper- 
ating divisions.'' These services cov- 
ered a vast array of subjects, 
including competition law, contract 
and tax law, and environmental law.'” 
Although the bulk of the work was 
performed in Hong Kong, some of it 
also was performed in the firm’s of- 
fices in Washington, New York, Paris, 
Brussels, and Singapore." 

In 1991, the San Francisco office 
of Coudert Brothers was asked by 
Image Technical Services and vari- 
ous parties-in-interest to represent 
it before the U.S. Supreme Court." 
At the time, Eastman Kodak was 
appealing the Ninth Circuit’s rein- 
statement of Image Technical’s anti- 
trust suit against Eastman Kodak, 
which had been dismissed by a dis- 
trict court.!°The San Francisco office 


The judge explained 
that lawyers engaged 
in international 
practice are held 
to the same 
Standards as lawyers 
engaged in 
domestic practice. 


of Coudert Brothers, after running a 
conflicts check, discovered that the 
firm had an ongoing relationship 
with Eastman Chemical.’ Accord- 
ingly, the San Francisco office asked 
the Hong Kong office to disclose the 
conflict to Eastman Chemical and 
obtain its consent to the firm’s rep- 
resentation of Image Technical." 

As requested, the Hong Kong office 
did speak to Eastern Chemical and 
subsequently reported back to the San 
Francisco office that Eastern Chemi- 
cal had given its permission to the ad- 
verse representation. '* Still later, how- 
ever, Eastman Kodak, asserting that 
the Hong Kong office had failed to pro- 
vide certain critical information about 
the adverse representation, filed the 
disqualification motion.'® 

Judge Caulfield thus was faced 
with an interesting problem: The 
California lawyers, in accordance 
with the California rules of ethics, 
had asked for and received what they 
believed was a valid waiver. If there 
was any fault, it lay with the imper- 
fect recitation performed by the law- 
yers in Hong Kong, who were clearly 
beyond the reach of the California 
courts and rules of ethics.”° 

All of this failed to impress Judge 
Caulfield. In granting the motion she 
explained that international lawyers, 
or rather, lawyers engaged in inter- 
national practice, are held to the 
same standards as lawyers engaged 
in domestic practice: 
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The court and the legal profession have 
a strong interest in insuring that coun- 
sel fulfill the highest duty of loyalty to 
clients. While plaintiffs’ argument that 
multinational clients (such as Kodak) will 
often consult international law firms 
(such as Coudert) on discreet legal issues 
is well taken, plaintiffs have cited to no 
California or Ninth Circuit authority cre- 
ating an exception to the rules about rep- 
resentation adverse to an existing cli- 
ent because of these factors. 

Whether a matter is international, 
multinational or domestic, the standard 
of conduct for explanation of material 
facts underlying a potential conflict of 
interest is the same. The duty to the cli- 
ent of undivided loyalty and necessity of 
informed client consent to adverse rep- 
resentation applies internationally no 
matter how difficult the communication 
hurdles. Law is a profession of service 
premised upon representation of the cli- 
ent with the highest duty of loyalty and 
the deepest regard for the trust of the 
client. Therefore, policy requires the dis- 
qualification of Coudert.”! 


More recently, in a case known as 
In re Mortgage & Realty Trust, 195 
B.R. 740 (Bankr. Cal. 1996), a reor- 
ganized Chapter 11 debtor-real es- 
tate investment trust brought an 
adversary proceeding to cancel a 
post-petition contract. In the course 
of the litigation it moved to disqualify 
the international law firm of Bryan 
Cave, the defendant’s counsel of 
record, because one of the firm’s law- 
yers had served on the debtor’s board 
of trustees during the time when the 
disputed transaction had taken 
place.” In a lengthy decision, Bank- 
ruptcy Judge Bufford granted the 
motion.”* 

Although Judge Bufford’s opinion 
touches on a number of different is- 
sues, for present purposes the impor- 
tant one again concerns which stan- 
dard of ethics is to be applied to 
international lawyers. On this point 
Judge Bufford came to the same con- 
clusion as Judge Caulfield in the 
Image Technical case. 

Judge Bufford first noted the di- 
mensions of the problem by writing: 
In determining which standards of pro- 
fessional conduct to apply, the Court must 
be sensitive to the realities of law prac- 
tice in firms with national and interna- 
tional practices, such as those on both 
sides in this litigation. Attorneys in such 
firms are licensed to practice by a vari- 
ety of jurisdictions, including foreign 
countries, whose standards for profes- 
sional conduct may vary substantially. In 


addition, such attorneys frequently per- 
form legal services in jurisdictions out- 
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side of those where they are licensed to 
practice. 

This pattern of law practice is no 
longer limited to attorneys in large firms 
and specialists: many lawyers now find 
that their practices overlap jurisdictional 
boundaries, both among the United 
States and with foreign countries as well. 
This complicates the analysis that must 
be undertaken to determine the appli- 
cable standards of professional conduct 
in a case like this.”4 


Eventually, Judge Bufford decided 
that the ethics rules of the forum—.e., 
California—applied to all of the law- 
yers. He explained why as follows: 
Thus the local rules of the forum court .. . 
determine the standards that an attorney 
must satisfy to appear as counsel in the 
court. It does not matter whether another 
jurisdiction where the lawyer practices has 
standards that are more demanding or less 
demanding. 

There are important policy grounds 
for this rule. The representation of inter- 
ests that may be conflicting directly im- 
pacts the quality of justice provided by a 
court. More importantly, it impacts the 
appearance of justice in the eyes of the 
public.”® 


Problems with Current Rule 

Few readers are likely to be seri- 
ously offended by Judge Bufford’s 
decision to apply the California rules 
of ethics to a matter proceeding in a 
California court before a California 
bankruptcy judge. In fact, it really 
could not be otherwise. There would 
be tremendous confusion if, in the 
same proceeding, each lawyer was 
being governed by a different set of 
ethics rules. The playing field would 
be horribly distorted and the client 
with the lawyer from the least re- 
strictive jurisdiction would enjoy a 
terribly unfair advantage. 

The Image Technical decision, how- 
ever, is much less satisfactory. Setting 
aside the fact that both the San Fran- 
cisco lawyers and the Hong Kong law- 
yers were partners in the same firm, 
Judge Caulfield’s sweeping conclusion 
that the rules of ethics are to be ap- 
plied in exactly the same manner in 
both domestic and international cases 
is quite troubling. 

As pointed out earlier, the practice 
of international law does not, unlike 
other fields of law, proceed from com- 
mon assumptions. Thus, judging law- 
yers who are engaged in interna- 
tional practice by the same standards 
used in noninternational cases in- 


creases the likelihood of a wrong de- 
cision because doing so fails to rec- 
ognize and give proper weight to the 
differences in the two types of prac- 
tice. At the same time, it creates a 
body of precedent that is likely to be 
used indiscriminately in deciding 
future cases (thereby again increas- 
ing the likelihood of a wrong deci- 
sion). 


Amending the Rule 

Given the foregoing, Rule 4-8.5 
should be amended to make it clear 
that when a lawyer is engaged in 
transnational work, judges and dis- 
ciplinary committees need to take 
into account the peculiar difficulties 
of dealing with clients and adversar- 
ies who are located overseas, speak 
a different language, and come from 
a dissimilar culture.” To be effective, 
the amendment should: 1) delineate 
its applicability (i.e., define the 
phrase “international lawyering”); 
and 2) identify the factors that can 
lead to mitigation or exoneration (i.e., 
explain when it can be used). 

As to the former, it is suggested 
that a broad definition like the one 
found in Chapter 2 of the Federal 
Arbitration Act (FAA) should be 
adopted.?’ The FAA deems a contract, 
agreement, transaction, or relation- 
ship to be international if at least one 
party is a citizen of a foreign country 
or the matter “involves property lo- 
cated abroad, envisages performance 
or enforcement abroad, or has some 
other reasonable relation with one or 
more foreign states.” 

As to the latter, it would be prefer- 
able to provide a general statement 
of principles rather than a laundry 
list of specific factors. Such a state- 
ment could be drafted to read as fol- 
lows: “The lawyer whose conduct is 
in question shall be deemed to have 
acted properly if, taking all relevant 
facts into account, including the dif- 
ficulties of acting within a foreign 
legal environment or on behalf or 
against a foreign party, the lawyer’s 
conduct was that of a reasonably pru- 
dent Florida lawyer engaged in the 
practice of international law. In mak- 
ing this determination the lawyer’s 
reliance on the acts or advice of a duly 
qualified foreign country attorney 


shall be deemed to be of special im- 
portance.” Such a statement provides 
adequate protection for the lawyer 
who acts in good faith while giving 
courts and disciplinary committees 
enough flexibility to decide each case 
on its own merits. 


Conclusion 
In a law review article written 
some years ago, the author observed: 


International law requires not only mas- 
tering two legal systems, but also keep- 
ing abreast of non-legal developments in 
two countries which are frequently thou- 
sands of miles apart. . . . [T]he attorney 
must provide extensive explanations to 
his client regarding the structure and 
documentation of the proposed transac- 
tion, the local oddities of litigation, and 
if possible, must seek some middle 
ground. The form and language of con- 
tracts or negotiations are always critical. 
Not only may a word have a totally dif- 
ferent meaning in another language, but 
also language is a factor in the negotia- 
tions. ... An awareness of cultural, so- 
cial, economic, and political factors sur- 
rounding transactions is often critical to 
the client’s success.”? 


Given these complexities, amend- 
ing Rule 4-8.5 as suggested in this 
article would ensure that both clients 
and lawyers involved in an interna- 
tional matter are treated fairly and 
thoughtfully. Q 


1 FLorIDA RULES OF PROFESSIONAL Con- 
puct Rule 4-8.5 cmt. (1997). 

2 Calls for such a body, however, have 
been made from time to time. See, e.g., 
Detlev F. Vagts, The International Legal 
Profession: A Need for More Governance?, 
90 Am. J. Int’. L. 250 (1996). 

3 For criticisms of the current system, 
see John Toulmin, A Worldwide Common 
Code of Professional Ethics?, 15 FoRDHAM 
Int’, L.J. 673 (1991-92), and Malini 
Majumdar, Note, Ethics in the Interna- 
tional Arena: The Need for Clarification, 
8 Geo. J. LEGAL Eruics 439, 441 (1995). 
Recognizing the weaknesses of the present 
system, in 1988 the European Community 
moved from a local to a regional model of 
regulation by adopting the Code of Con- 
duct for Lawyers in the European Commu- 
nity (““CCBE Code”). For the text of the 
CCBE Code, as well as an exhaustive 
analysis of its provisions, see Laurel S. 
Terry, An Introduction to the European 
Community’s Legal Ethics Code Part I: An 
Analysis of the CCBE Code of Conduct, 7 
Geo. J. Lecat Eruics 1 (1993), and Laurel 
S. Terry, An Introduction to the European 
Community’s Legal Ethics Code Part II: 
Applying the CCBE Code of Conduct, 7 Geo. 
J. Lecat Eruics 345 (1993). 

4 Michael Maloney & Allison Blizzard, 
Ethical Issues in the Context of Interna- 
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Is your address correct? 


Rule 1-3.3 of the Rules Regulating 
The Florida Bar, effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 
“Official Bar Address: Each member of 
The Florida Bar shall designate an 
official bar mailing address and business 
telephone number. If the address given 
is not the physical location or street address 
of the principal place of employment, 
then such information shall also be given. 
Each member shall promptly 
notify the executive director of 
any changes in any information 
required by this rule.” 


To update your official record address, 
mail the form below to Address Changes, 
Membership Records Department, 
The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Attn: Address Changes, Membership Records 
Department, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300 


Attorney Number 


Name— 


Address 


Business Phone 


Signature 
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tional Litigation: “Where Angels Fear to 
Tread,” 36S. Tex. L. Rev. 933, 942 (1995) 
(footnote omitted). 

5 Id. at 933-34. To this list another com- 
mentator would add: supervision of co- 
counsel, confidentiality, unauthorized 
practice of law, and fiduciary responsi- 
bilities. See Rona R. Mears, Ethics and 
Due Diligence: A Lawyer’s Perspective on 
Doing Business with Mexico, 22 Sr. 
Mary’s L.J. 605, 614-18 (1991). ; 

®§ Maloney & Blizzard, supra note 4, at 
965. 

7 Robert E. Lutz, Ethics and Interna- 
tional Practice: A Guide to the Profes- 
sional Responsibilities of Practitioners, 16 
ForpHaM Int’L L.J. 58, 54-55 (1992-93) 
(footnotes omitted). 

8 Id. at 85-86 (footnotes omitted). 

° Image Technical Services, 820 F. Supp. 
at 1214. 

10 Td. at 1216-18. 

Td. at 1214. 


'6 Td. Coudert Brothers also represented 
a separately incorporated independent 
French subsidiary of Kodak called Kodak 
Pathe. Judge Caulfield found that this 
representation was irrelevant, however, 
because representation of a separately 
incorporated subsidiary did not by itself 
create a conflict of interest. Jd. at 1214 
n.1. 

1214. 

16 Td. at 1214-15. 

1216. 

21 Td. at 1218. 

22 In Re Mortgage & Realty Trust, 195 
B.R. at 744-45. 

23 Td. at 758-59. 

*4 Td. at 747 (footnote omitted). 

25 Id. at 749. 

26 Although some may question the wis- 
dom of carving out a special rule just for 
international lawyers, it should be re- 
membered that Rule 4-7.6(*.) permits 
patent lawyers to ignore the otherwise 
highly restrictive rules regarding hold- 
ing oneself out as a specialist. 

279 U.S.C. §§ 201-208 (1994). 

9US:C. 45 202. 

29 Peter Roorda, The Internationaliza- 
tion of the Practice of Law, 28 WakE For- 
EsT L. REv. 141, 146 (1993). 


Robert M. Jarvis is a professor of law 
at Nova Southeastern University Law 
Center in Fort Lauderdale. He received 
his B.A. from Northwestern University, 
his J.D. from the University of Pennsyl- 
vania, and his LL.M. from New York 
University. 

This column is submitted on behalf of 
the International Law Section, Edward 
M. Joffe, chair, and Jeremy R. Page, edi- 
tor. 
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Spotlight on Voluntary Bars 


Broward County Bar Association Dedicates 


New Center to First Executive Director 


hen the Broward 

County Bar Associa- 

tion’s leadership de- 

cided to expand its head- 
quarters into the adjacent property, 
naming the new meeting center was 
the easiest part. 

The 1,800-square-foot Norma B. 
Howard Bar Center, which opened in 
December, was named for the 
association’s first executive director, 
who retired 18 months ago after 32 
years of service to [iam : 
the association. 

She died the fol- 
lowing year. 

“Her whole life 
was the Broward 
County Bar Asso- 
ciation,” Presi- 
dent Donald Wich 
said. “She ran ev- 
erything.” Wich recalled Howard as a 
determined individual who valued loy- 
alty and would go to great lengths to 
help those she considered under her 
tutelage. 

“There is no question she was 
strong willed, but you always knew 
she was applying that to the better- 
ment of the Bar,” he said. 

Bar members were shocked and 
saddened when Howard suffered a 
massive stroke during her retirement 
dinner in April 1996. She died the 


following March. “It was pretty natu- 
ral that the meeting center would be 
named after her,” BCBA Director 
Cindy White said. 

White says she is impressed by 
Howard’s devotion to the associa- 
tion, but has vowed, “I will not be 
here 32 years.” 

The opening of the renovated 
house represents the last stage of a 
project that began in 1992 when the 
bar bought the house, located six 
blocks south of the courthouse. Wich 
said the $300,000 renovation started 
last May, and that, besides offering 
much needed parking relief, The 
Florida Bar will lease space to offer 
videotape seminars. 


Building Bridges 

With the meeting center com- 
pleted, White said bar leadership is 
turning its focus to increasing mem- 
bership. 

While the association roster lists 
more than 2,200 members, bar mem- 
bership should be higher, she said, 
noting that nearly 5,800 lawyers 
practice in Broward. 

“We should be the second largest 
bar association in the state,” White 
said. “We’re in the growing stages at 
the moment.” 

Sixteen specialty bars pull from 
the lawyer pool, White and Wich 


agreed. “You can only go to so many 
luncheons and dinners and pay so 
many dues,” Wich said. To that end, 
Wich has extended a theme of “build- 
ing bridges” during his administra- 
tion. BCBA is the only local associa- 
tion with a staff, White points out. 

The bar also operates a lawyer re- 
ferral service for members, setting 
up appointments. 

In most cases, the client pays a $50 
consultation fee, which is split be- 
tween the lawyer and the service, ex- 
cept in personal injury cases. “We are 
able to pay staffing costs and overhead 
with that,” White said, adding that a 
typical day yields 50 calls. 

Another BCBA project is a low-cost 
panel, begun several years ago to 
pair young or new lawyers looking 
for cases with people whose incomes 
exceed the federal poverty limits by 
no more than a certain percentage. 

Wich said bar leadership also 
meets with editorial boards, discuss- 
ing topics ranging from the quality 
of juries since enactment of the mo- 
tor-voter law to tobacco litigation to 
merit retention. 

BCBA also offers eight to 10 CLE 
seminars a year and a monthly 
newsletter. 

“We’re hoping to do more now that 
we have the new meeting center,” 
Wich said. 
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Florida Civil Litigation 
Handbook 
by Marc A. Wites 

Matthew Bender & Company has 
published The Florida Civil Litiga- 
tion Handbook: Actions, Defenses, 
Evidence and Rules by MarcA. Wites. 
The handbook lists the most recent 
decisions setting forth the elements 
of most popular common law causes 
of action for every Florida state dis- 
trict court of appeal, federal district 
court and the 11th Circuit Court of 
Appeals. On the page opposite to 
each cause of action, the handbook 
lists defenses to the respective cause 
of action. It also contains Florida 
rules of civil procedure, appellate 
procedure and professional conduct, 
as well as Florida’s evidence code and 
statutes that concern litigation. 

Although litigation attorneys are 
the book’s primary audience, it is also 
useful to nonlitigation attorneys who 
simply need a handy reference guide 
for general consultations with cli- 
ents. Matthew Bender will publish 
annual editions of the handbook. 

The author practices with Homer & 
Bonner, P.A., in Miami and devotes a 
substantial portion of his practice to 
the defense and prosecution of class ac- 
tions, commodities litigation, and 
banking, as well as general commer- 
cial litigation. A 1994 University of 
Florida College of Law graduate, the 
author developed the concept that led 
to the handbook during his first year 
of practice at the firm. 

The Florida Handbook ends the 
days of researching for cases that cite 
the elements and defenses of popu- 
lar cause of action for drafting plead- 
ings, memoranda of law, and jury 
instructions. 

Orders for the handbook may be 


placed with Matthew Bender’s Sales 
and Product Information Center at 
800/223-1940. 


Criminal Justice 

Criminal Justice Information: How 
to Find It, How to Use It is a compre- 
hensive guide to finding, using, and 
evaluating criminal justice informa- 
tion. It guides the researcher toward a 
wide variety of information resources, 
including print, electronic, and online 
sources available on crime-related top- 
ics. 

Criminal Justice Information also 
gives the necessary tools for evaluat- 
ing that information. The book is writ- 
ten by Dennis C. Benamati, assistant 
director of Marist College Library in 
New York; Phyllis A. Schultze, infor- 
mation specialist at the Criminal Jus- 
tice Library at Rutgers University; 
Adam C. Bouloukos, systems operator 
at the United Nations Crime and Jus- 
tice Information Network; and Graeme 
R. Newman, professor at the School of 
Criminal Justice at the University at 
Albany. 

The book costs $59.95 and may be 
ordered from Oryx Press, P.O. Box 
33889, Phoenix, AZ 85067-3889, 
phone 800/279-6799. 


ABA Publications 

Several guidebooks are available 
from the General Practice Section of 
the American Bar Association. Letters 
for Lawyers, Essential Communica- 
tions for Clients, Prospects, and Oth- 
ers by Thomas E. Kane and Tammy A. 
Linn eases the task of communication. 
This practical resource is a handbook 
of letters commonly needed in a 
lawyer’s daily practice. It also contains 
numerous ready-to-use letters; forms 
that can be customized for daily prac- 
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tice such as billing, collection, and re- 
tainer fee letters; announcement cards; 
survey forms, business development, 
and marketing letters. Cost for section 
members is $54.95 or $64.95 for non- 
members. 

You and Your Clients, A Guide to 
Client Management Skills for a More 
Successful Practice, 2d Ed., helps 
lawyers understand how clients feel 
and react in the legal setting. It 
shows how to achieve goals of case 
control, efficiency, and earning capac- 
ity by revealing the motives, emo- 
tions, and needs behind clients’ be- 
havior. The guide includes specific 
action and precise replies to typical 
situations such as confrontational 
behavior and crisis phone calls. It 
sells for $39.95 for section members 
and $49.95 for nonmembers. 

From Metropolis to Mayberry, a 
Lawyer’s Guide to Small Town Law 
Practice by Philip C. Williams com- 
pares the salient features of the typi- 
cal urban law practice with one lo- 
cated in a small town. Author 
Williams, a former associate in a 
large New York law firm and former 
in-house counsel with a California 
corporation, brings his actual life 
experience of moving from the big 
city and settling in small town 
America. In addition to outlining the 
pros and cons of life in a small town, 
he highlights what is needed to set up 
a law office, eliminate the trial and 
error facing a move to a small town, 
and provides practice tips to succeed 
and reduce the stress level. The book 
sells for $39.95 for section members 
and $49.95 for nonmembers. 

To order any of these books, phone 
the ABA at 1/800-285-2221 or writeto 
the ABA, Publication Orders, P.O. 
Box 10892, Chicago, IL 60610-0892. 
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Federal Civil Rules Handbook 
by Steven Baicker-McKee, William 
Janssen, and John B. Corr 
Reviewed by Nancy C. Wear 

New to federal practice? Been away 
from the federal Rules of Civil Proce- 
dure for a while? This is the book for 
you. Concise, up-to-date, and packed 
with helpful advice, this is a one-vol- 
ume pamphlet that is reasonable to 
buy, and will return the price to the 
practitioner a hundredfold the first 
year, in terms of time saved and pit- 
falls avoided. It is re-issued annually, 
with current rules, author discussions, 
and citations. 

This reviewer, a veteran trial and 
appellate practitioner in state courts 
with little experience in the federal 
trial courts, bought the book some 
months ago, after finding research 
via the federal digest and United 
States Code Annotated difficult and 
time-consuming for one not fully fa- 
miliar with the federal civil rules. 
Now scarcely a week goes by with- 
out recourse to this manual, espe- 
cially Part III, where each rule 
(whose text is reproduced in easy-to- 
read large type) is followed by a sec- 
tion-by-section discussion under 
headings of “Purpose and Scope,” 
“Core Concepts,” and “Applications.” 
Footnotes direct the researcher to 
citations to cases (with brief facts) 
which highlight the way the courts 
actually interpret the particular 
rule. As well, the authors alert the 
practitioner to “disfavored” and “rec- 
ommended” practices. Summary 
judgment, preliminary injunctions, 
discovery: It’s all there, in a form 
that fits on desk or credenza for 
ready reference. 

Other features add to the useful- 
ness of this substantial volume, 
which is portable enough to carry to 
court. Some you would expect, like 
the text of the advisory notes to each 
rule, the Federal Rules of Evidence, 
and a section on personal and sub- 
ject matter jurisdiction and federal 
venue. The authors have added a 
directory with street addresses and 
telephone numbers of each district 
and circuit court, and a full list of 
district and circuit judges. 

The Handbook goes further, with 
a section on local discovery practices 


Bar members are 
encouraged to submit brief 
book reviews of 
approximately 500 words 
for publication. They should 
be related to law but may 
be practical, esoteric, 
entertaining, or even fiction. 
Reviews should include the 
number of pages, the 
publisher, cost if Known, 
and publisher’s address. 
Reviews will be published 
on a space-available basis. 
Send them to Managing 
Editor, The Florida Bar 
Journal, 650 Apalachee 
Parkway, Tallahassee, FL 
32399-2300. 


which tells the reader how and to 
what extent a given district court 
has opted out of Rule 26. This table 
is arranged numerically by circuit, 
and alphabetically by state (Florida 
contains the particular practices in 
Northern, Middle, and Southern dis- 
tricts, and the bankruptcy sections 
within each district). An excellent 
index completes the volume. The 
Federal Civil Rules Handbook gives 
excellent “bang for the buck.” Highly 
recommended. 

Federal Civil Rules Handbook 

(1284 pages, softcover, 1997 edition 
about $64.00) is issued annually by 
West Publishing. 
Nancy C. Wear, a board-certified 
criminal appellate lawyer, is an as- 
sociate with the law firm of Patrick 
C. Barthet, PA., Miami, concentrat- 
ing in complex civil litigation and 
civil appeals, state and federal. 


More Speech, Not Less 
by Mark Sableman 
Communications lawyer Mark 
Sableman has taken on the daunt- 
ing task of analyzing modern com- 
munications law in his recent book, 
More Speech, Not Less: Communica- 
tions Law in the Information Age. 
Sableman, a former newspaper re- 
porter who currently practices law 
in St. Louis, Missouri, has drawn on 


both careers for his insights into not 
only current communications laws 
and policies, but those which are 
developing or imminent. 

The book begins with a discussion 
of the First Amendment, and leads 
into a chapter on censorship and 
prior restraint. Sableman proceeds 
to cover such topics as access to 
news, confidentiality, libel, privacy, 
and lawsuits involving the media. 
He also discusses copyrights, adver- 
tising, and the role the press plays 
in legal proceedings. The author 
ends the book with an in-depth chap- 
ter on the Internet, including an 
analysis of the laws surrounding this 
new medium. 

More Speech, Not Less (302 pages) 
is published by Southern Illinois 
University Press, P.O. Box 3697, 
Carbondale, IL 62901, (618)453- 
6633 and sells for $49.95 cloth cover, 
or $19.95 for paperback. 


Counseling Older Clients 

The American Law Institute-ABA 
Committee on Continuing Profes- 
sional Education has published 
Counseling Older Clients by Alison 
Barnes, Lawrence A. Frolik, and 
Robert Whitman. The publication 
addresses topics affecting elderly cli- 
ents such as estate planning, 
guardianships, health insurance, 
post-retirement income, and access 
to government benefits. 

The book is divided into seven 
parts, each detailing a different as- 
pect of elder law practice, including 
tips on choosing personnel and in- 
terviewing elderly clients, pension 
plans and Social Security, estate 
planning, Medicare and Medigap, 
and managed care. 

Counseling Older Clients (490 
pages) sells for $176 and may be or- 
dered by phone at 800/ CLE-NEWS, 
ext. 7000 or by writing ALI-ABA, 
Customer Service Dept., 4025 Chest- 
nut St., Philadelphia, PA 19104-3099. 


Books Now 


To order these books, (24 hrs, 365 days), 
call 800/962-6651, ext. 5700 or visit us at 


http://www.booksnow.com 
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INTERNATIONAL 


ATTORNEY REFERRAL SERVICES 


@ A-A-A Attorney Referral Service. Last month we 
referred over 9000 people to our attorneys. Referrals 
for all legal categories. Florida/Statewide. Call Now! 
1-800-733-5342. Also require New York, California, 
Georgia licensed attorneys. Look for our ad in the 
Florida Bar Directory and Martindale-Hubble Yellow 


Pages. 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


Say SAW IT 


JOURNAL 


EXPERT WITNESS 


Handwriting 


@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 4040 Woodcock Drive, Suite 147, 
Jacksonville, FL 32207, (904)399-3300. Thirty years 
experience in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired FDLE 
Document Examiner. 


Credible Experts 

All physicians are board-certified. Most 
are medical school faculty members. 
Within 90 minutes of talking with 
Dr. Lerner we will fax the proposed 
specialist’scurriculum vitae and retainer 
agreement for review. 


¢ Serving legal professionals since 1975. 
Dr. STEVEN E. LERNER 


& ASSOCIATES 
1-800-952-7563 


~SNIHEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


necessary) before: you 
CLINIC ENTAT 


typically promulgated opposing side. Our insures witnesses 


will surmount closest scrutiny b 
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BY 
= ical Schools or insurance carriers. we nave earned our reputation prudently for both | 
= BR pisintff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet 
with us. STATSTAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full dcosure, 
H PA _HCAI: Health Care Auditors, int Telephone (813) 579-8054 

= 13577 Feather Sound Drive, Suite 190 Telecopier (813) 573-1333 
Clearwater, Florida 33762-5552 are pleased to receive your calls.” 


LAWYER SERVICES 


Medical 


@ Psychiatrist, Board Certified, in large Private Prac- 
tice available for medical malproactice, case reviews, 
evaluations depositions and testimony. MarkAgresti, 
M.D. Telephone (561) 842-9550 or Fax (561) 
842-9114 


@ Medical Malpractice Consultant, Irvin H. 


Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941) 387-8544 or 
(941) 320-7297. Court appearance as necessary. 


Security 


@ Experienced expert for security or police mat- 
ters, former Miami Beach Police Chief, 26 years ex- 
perience, F.B.1. Academy Graduate, Masters Degree, 
Certified Instructor. Lou Gasto (954) 434-0413 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~— Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


Stockbroker Fraud/ 
Mismanagement 


Specializing in representing and working with inves- 
tors and their attorneys in brokerage house disputes. 
Expert witness affiliations. Contact David McGee 
at Beggs & Lane to discuss remedies, (850) 432- 
2451 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


Trust 


@ Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, Sun 
Bank, United Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of Pennsyl- 
vania. BS economics, dual major: finance/econom- 
ics. S.E.C.--registered investment advisor. Steve 
Stern, CFA, 240 Crandon Bivd., #209, Key Biscayne, 
FL 33149; (305) 361-9772. 


Inter-City Testing & 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561) 361-0990 

X (561) 338- 
: P.O. Box 2819 
Jupiter, Florida 33468 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


defense. 


THE ALTERNATIVE to typical referral services: we 


make full disclosure of our recruiting methods! 
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LAWYER SERVICES 


Vocational Economists 
Statewide Vocational Economic Experts Dual spe- Organizing ACLE course? | 


cialty vocational evaluation and forensic economic FI « d L 
consultants. Board-certified/Court-qualified consult- orida awyers 
ants in wage loss assessment, employability, mitiga- Let attorneys know about the Assistance 

tion earnings capacity and life care planning. David course in The Florida Bar News 


Toppino, MA, CRE, CEA (forensic economic expert) 
with offices in Miami and Los Angeles, and Joseph Call 1-800-282-8981 


Agrusa, MS, CCM, CVE, (vocational & Life care plan- : 
ning expert) with offices in Orlando and Daytona, Javier Cano Lawyers Helping Lawyers 


have the combined expertise to offer you full service, (90 4) 5 6 1-56 8 5 S tric tly Con fi den tial 


cost efficient litigation support and credible expert 
witness testimony. All cases involving past/future 


wage impairment, household services losses and See os 
future medical expenses. Defense or Plaintiff refer- eas B U S | N EK S S ; V AL UJ ATI () N 8 
ences available. Contact JosephAgrusa at (800)804- 
7337 or David Toppina at (888)784-4535 
Since 1973, ASI has performed over 1,000 valuations nationwide. 
Appraisal Services, Inc. 


3079 Crossing Park, Suite 500 
Atlanta, GA 30071 


Drug or Alcohol Problem? 


Expert Testimony and Litigation Support, Gift & Estate Tax, 


Golf Balls - Titlest, Top-Flite, Pinnacle, Wilson and Partnerships, ESOPs, Recaps, M&As and Goodwill 
others. Logo or Personalized, Call |.D. Golf Balls at 


1-888-432-2557 Call us toll free 1-888-819-9876 


Glen A. Hultquist, MAI, PE (770) 409-1990 
Dan Browning, JD, Member IBA Fax (770) 449-4536 


Todd Morrell, MBA asigeorgia@aol.com 
_ LITIGATION REFERRAL 
QUALITY SOFTWARE, Now For WINDows 
@ ExperiencedPatent and Copyright attorney avail- 
able for plaintiff contingency cases in South Florida om 


Fax: (954) 568-0825 


LOCATED 


One call connects you ALY INGE 
to 59,000 NATIONWIDE 
, Banks & Liquid Assets, Real Estate, 


Cassandra Dixon Employment, Vehicles, Business Filings, You've got Windows installed because it’s 
(850) 561-5685 Financial Liabalities, Backgrounds, Etc. easier to use. Now, switch to the Windows- 


SKIP TRAC eS based bankruptcy software that’s easier to use. 


Call For Info & Brochure 
€7 800 800-537-6900 


Introduces “PUSH” Technology Op 
ivered (pushed) to your office by e-mail or fax Profe S Si on al A ss et L oc ato rs Etc Attorneys in every state prefer our program and the forms it produces. 
On-line, secure paper tracking via the World Wide Web , ‘ 
24 hours a day at www.serve-em.com A Division of Call today for a 
Operator assisted paper tracking and status reporting by FREE demo packet. 


our "Process Expediters" tol-free at: 1-800-737-8336 PAL Investigations Company 1.800 492 8037 


Competitive State, National, and International coverage ‘ 

with a single toll-free phone call to: 1-800-737-8336 NATIONWIDE SERVICES Since 1983 

All service of process managed by members of the Best Case SoLutions, INC. 

“National Association of Professional Process Servers” Fax : 800-206-6096 600 Davis Street, Suite 201 
: P.O. Box 32 


“See the difference” email: pal@intellex.com Evanston, IL 60204-0032 


Call toll-free t 
1-800-737-8336 member www.bestcase.com 


Operations Center: 301 Clematis St., 3rd Floor e West Palm Beach, FL 33401-4601 Visit us at www.4pal.com 
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150 years of legal publishing excellence can 
now be summed up in just three words: 


LEXIS* LAW PUBLISHING 


LEXIS*NEXIS’ has launched a new era in legal publishing. We’ve united the books 
and CD-ROMs published under our MICHIE™ imprint with the United States Code 
Service, United States Supreme Court Reports, Lawyers’ Edition, and other recently 
acquired titles to create LEXIS Law Publishing. This new enterprise, drawing upon 
a heritage of legal publishing excellence dating back to the early 1800's, restates our 
commitment to providing high-quality content for treatises, case law, and codes. 
Experience the best in legal publishing. Call for our catalog at 800/562-1197. 


LEXIS 


LAW PUBLISHING 


@ LEXIS-NEXIS 


‘Q Armember of the Reed Elsevier ple group a division 


: Re 
‘ 


Divorce »-- 252. 3{4) 
Hus & Wile 
fal Hos & Wile 


> (1) 
> 134 DIVORCE 
>134V Alimony, Adfowances, and Disposition of Prop 
> 134k248 Dushosition of Property 
> 134k252%° Particular Property or Interests and Mode of 
[7] Atiy Allgeafion 
Atty&C o> 709 1 34252 3(4) 
Cal, 1975 
Retirement benefits which flow from employment relationship, to the 
extent they have vested, are community property subject to equal 
division between the spouses in event the marriage is diss 
Formerly 134k252.3(4) 
This headnote has 12 case citatidys 


Insurance, retirernent, or pension rights. 


Show Citation Coupts 
Various Other Limits 


New KeyCite. accurate the century 
case law analysis links 


Accuracy is critical when * & %& & Depth of treatment stars tell you FREE BOOKLET! 
checking for good law. how much other cases discuss your case. To get full details on the new J 
There's a lot riding on it. ~~» Integrated Key Numbers and full-text choice in citation research, 
You can trust the accuracy headnotes help you find related cases quickly. request the illustrated KeyCite guide. 
of West Group's new KeyCite” Plus, any source discussing your case—from CALL 1-800-700-9378 TODAY 
citation research service. It’s built on 100 years West-reported cases, ALR? 600 law reviews and or Visit www.westgroup.com/keycite/ , 
of analyzing, indexing and reporting American a million unpublished cases—is a click away. 
case law. And KeyCite is as current as WESTLAW. y N | 
a When you KeyCite a case via WESTLAW,” It all adds up to an accurate view of the : 
CD-ROM or the Web, you'll see at a glance if it’s law today. yg 
good law. Flags added by West Group editors warn ya . 
if your case was reversed, overruled or criticized. Ke ife WEST j 


The Key to Good Law GROUP | 


Bancrolt'Whitney ¢ Clark Boardman Callaghan 
© 1997 West Group 9-9548-2/12-97 1-551-932-0 KeyCite is a trademark used herein under license lawyers Cooperative Publishing ¢ WESTLAW® ¢ West Publishing 
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